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DEPARTMENT OF JUSTICE 
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February 26, 2020 

 

 

The Honorable Martha L. Walters 

Chief Justice, Oregon Supreme Court 

Supreme Court Building 

1163 State Street 

Salem, OR 97310 

 

Re: Becca Uherbelau v. Ellen Rosenblum, Attorney General, State of Oregon 

 

 SC S067457 

 

Dear Chief Justice Walters: 

 

 Petitioner Becca Uherbelau filed a ballot title challenge in the above-referenced 

matter.  Pursuant to ORS 250.067(4), the Secretary of State is required to file with the court the 

written comments submitted in response to the draft ballot title.  Those written comments, under 

the cover of Elections Division Compliance Specialist Amanda Kessel’s letter, are enclosed for 

filing with the court.  Pursuant to ORAP 11.30(7), we also have enclosed for filing with the court 

the draft and certified ballot titles, together with their respective cover letters. 

 

 

    Sincerely, 

 

    /s/  Benjamin Gutman      ________________________________ 

    Benjamin Gutman 

    Solicitor General 

    benjamin.gutman@doj.state.or.us 

 

 

cc: Steven C. Berman 

 C. Norman Turrill (w/o encl.) 

 Sharon K. Waterman (w/o encl.) 
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Attorney General 

FREDERICK M. BOSS 
Deputy Attorney General 

 

February 26, 2020 04:37 PM



 

Page 1 - RESPONDENT’S ANSWERING MEMORANDUM TO PETITION TO 
REVIEW BALLOT TITLE RE: INITIATIVE PETITION NO. 58 (SUPREME 
COURT)  

 BG2:mb8\10120707 
 

 
Department of Justice 

1162 Court Street NE 

Salem, OR  97301-4096 
(503) 378-4402 

 

IN THE SUPREME COURT OF THE STATE OF OREGON 

 
BECCA UHERBELAU, 
 
 Petitioner, 
 
  v. 
 
ELLEN F. ROSENBLUM, Attorney 
General, State of Oregon, 
 
 Respondent. 

 Supreme Court No. S067457 
 
 
 
RESPONDENT'S ANSWERING 
MEMORANDUM TO PETITION TO 
REVIEW BALLOT TITLE RE: 
INITIATIVE PETITION NO. 58 
(SUPREME COURT) 

 
 

Initiative Petition 58 would create a twelve-member redistricting 

commission to draw the boundaries of state legislative districts.  The selection 

process is designed to produce a commission that has four members who are 

Democrats, four who are Republicans, and four who belong to other parties or 

are unaffiliated with any political party.   

Petitioners challenge the ballot title’s caption, result statements, and 

summary.  Their main argument is that the caption and “yes” result statement 

should not say that the commission has an “equal number of Democrats, 

Republicans, others.”  As explained below, however, that statement is factually 

accurate and does not—contrary to petitioners’ contention—convey a value 

judgment about whether the political composition of the commission is fair.  

Petitioners also challenge the omission of certain details about the measure in 

the result statements and summary, but those details were properly left out for 
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space reasons and to avoid misleading voters about the difference between this 

measure and Initiative Petition 57. 

For the reasons explained below, this court should conclude that all parts 

of the ballot title substantially comply with the statutory requirements. 

This memorandum is largely the same as the memorandum submitted for 

Initiative Petition 59 and, except for footnote 1 and section C. below, the 

memorandum submitted for Initiative Petition 57. 

A. The caption and “yes” result statement accurately describe the 

commission as having an “equal number of Democrats, Republicans, 

others.”  
 

 ORS 250.035(2)(a) requires a ballot title caption to contain up to 15 

words that “reasonably identif[y]” the measure’s “subject matter.”  The subject 

matter is “the ‘actual major effect’ of a measure or, if the measure has more 

than one major effect, all such effects (to the limit of the available words).’”  

Lavey v. Kroger, 350 Or 559, 563, 258 P3d 1194 (2011) (citations omitted).  IP 

58’s caption reads: 

Amends Constitution: Repeals legislative redistricting process; creates 

state redistricting commission; equal number of Democrats, Republicans, 

others 

ORS 250.035(2)(b) also requires a ballot title’s “yes” result statement to 

describe the “result,” in up to 25 words, if the proposed measure becomes law.  
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IP 58’s “yes” result statement reads: 

Result of “yes” vote: “Yes” vote repeals constitutional provisions 

requiring state legislative redistricting by legislature; creates 

commission to draw state legislative districts; equal number of 

Democrats, Republicans, others. 

 Under current law, the legislature is responsible for drawing new state 

legislative districts after each census.  See Or Const, Art IV, § 6(1).  IP 58 

would change that by placing redistricting in the hands of a twelve-member 

commission.  IP 58, ¶ 1, § 6(1).   

 One major effect of that change would be to the political composition of 

the body responsible for redistricting.  The legislature is chosen through popular 

elections from geographic districts apportioned by population.  Fletchall v. 

Rosenblum, 365 Or 98, 108, 442 P3d 193 (2019).  Depending on voters’ 

choices, one party can have a majority of the seats in one or both houses.  IP 

58’s redistricting commission, however, would allocate membership on the 

basis of political affiliation: four Democrats, four Republicans, and four 

individuals affiliated with other parties or no party at all.  IP 58, ¶ 1, § 6(6)–(7).   

 That major effect belongs in the caption and “yes” result statement.  As 

this court recently noted in connection with another ballot title that also 

proposed a redistricting commission, the way that membership on the 

commission is allocated is “perhaps the most politically consequential feature” 
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and therefore “an actual major effect” of the measure.  Fletchall, 365 Or at108.  

The caption and “yes” result statement capture that feature in the final phrase of 

each part: “equal number of Democrats, Republicans, others.”   

 Petitioners object to the word “equal,” arguing that it is “misleading.” 

(Pet 5).  They view it as implying that the political composition of the 

commission is “fair,” but they argue that the measure unfairly allocates a third 

of the seats to Republicans even though they currently make up only about a 

quarter of registered voters in Oregon.  (Pet 5–7).  Their objection, however, 

misunderstands the use of “equal” in this context.  In other contexts, “equal” 

can mean “fair, just” (Pet 7) (quoting Webster’s Third New Int’l Dictionary 766 

(unabridged ed 2002)), as in the phrase “equal rights.”  The phrase “equal 

number,” however, does not mean a “fair number” or a “just number.”  Rather, 

“equal” as used in the phrase “equal number” means: “of the same measure, 

quantity, amount, or number as another or others” or “identical in mathematical 

value.”  Webster’s Third, supra, at 766.  It does not convey anything about 

fairness.  For example, the statement “there are an equal number of United 

States Senators from each state” conveys only that the number of senators from 

each state is the same, not that the system is a fair allocation of political power 

among states of different sizes. 
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 The same is true of the ballot title here.  Saying that the commission has 

an “equal number” of members from each of the major political parties merely 

conveys that the number is the same—four.  That is the information that voters 

need to understand to help them decide whether or not they support the 

measure.1 

It would be inappropriate for the ballot title to go beyond the purely 

factual “equal number” statement and say whether the allocation is fair or 

unfair.  See Fletchall, 365 Or at 108 (ballot title could not say commission 

“over-represents” rural areas, because that wording “appears to include a 

judgment that that representation of rural areas would be excessive.”).  The 

certified ballot title in this case presents the facts regarding the composition of 

the proposed commission and leaves the value judgment to the voter.  

B.   Petitioners’ challenges to the summary are without merit. 

 

The ballot title of a state measure must include a “concise and impartial 

statement of not more than 125 words summarizing the state measure and its 

major effect.”  ORS 250.035(2)(d).  “The purpose of a ballot title’s summary is 

 
1
 Petitioners also argue that “equal number of Democrats, Republicans, 

others” in the yes statement is ambiguous because it could refer either to 

districts or to commissioners.  (Pet 8–9).  There is no ambiguity, because the 

terms “Democrats” and “Republicans” necessarily refer to people, not districts. 
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to give voters enough information to understand what will happen if the 

initiative is adopted.”  McCann v. Rosenblum, 354 Or 701, 708, 320 P3d 548 

(2014).   

IP 58’s summary reads: 

Summary: Amends Constitution. Oregon Constitution 

requires legislature to reapportion state legislative districts every 

ten years. Measure repeals current state constitutional processes; 

creates twelve-member commission to draw state legislative 

districts. Commission membership restricted based on length of 

residence/party affiliation, recent political work, political 

contributions, or family members who engaged in certain political 

activity. Secretary of State randomly selects first six members from 

applicant group; other members chosen by first six. Four members 

must be registered with each of largest two political parties, four 

unaffiliated or from other parties. At least one member from each 

group must agree for commission to approve map or take other 

action. Changes redistricting criteria. Other provisions. 

Petitioners raise two objections that are specific to the summary, but 

neither has merit. 

First, they argue that the summary does not adequately explain that 

membership on the commission can be restricted on the basis of a family 

member’s activities.  (Pet 10).  But the summary expressly states that 

membership is restricted not only based on a person’s own activities, but also 

based on “family members who engaged in certain political activity.”  

Petitioners would like the summary to mention specifically “in-laws” and 
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“cohabitating member[s] of a household” (Pet 10), but that is not possible in 

view of the limited space available in the summary.  Furthermore, “family 

members” is broad enough to alert voters to the types of conflicts that 

petitioners raise.  And it is unclear whether “cohabitating member of a 

household” would encompass someone who is solely a roommate (as 

petitioners assume) or if that term is limited to domestic partners.  See 

Webster’s Third, supra, at 440 (define “cohabit,” with respect to persons, as “to 

live together as or as if as husband and wife”).  The ballot title is not the place 

to try to resolve which of several plausible interpretations of a measure’s term is 

the correct one.  See Nearman v. Rosenblum, 358 Or 818, 828, 371 P3d 1186 

(2016). 

Second, petitioners object that “Changes redistricting criteria” does not 

adequately describe the changes, in particular changes to “the existing 

requirement that districts not divide communities of common interest.”  (Pet 

10).  But in Fletchall this court said that a general phrase like “changes 

redistricting requirement” is preferable to mentioning some specific changes but 

not others.  365 Or at 113.  The draft ballot title specifically highlighted the one 

change that IP 58 clearly makes—adding a requirement that districts “achieve 

competitiveness,” IP 58, ¶ 1, § 7(4)(E)—and petitioners objected (and we 
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agreed) that the summary should not mention some changes without noting all 

of them.  (Pet, Ex 3, at 11).  There would not be room to talk about all of them 

in the space available without omitting other important information about the 

measure, so the summary includes the more general statement “changes 

redistricting requirement,” as this court suggested in Fletchall. 

Even if there were room to describe the criteria changes in more detail, it 

is not clear that the particular issue that petitioners highlight—the effect of the 

measure on the prohibition against dividing communities of interest—

constitutes a major effect of the measure.  Current statutory law requires that 

“[e]ach district, as nearly as practicable, shall: * * * (d) Not divide communities 

of common interest.”  ORS 188.010(1).  The measure would similarly require 

that the districts “[t]o the extent practicable, and if possible without conflicting 

with [criteria requiring compliance with federal law, population equality, and 

contiguity], respect the geographic integrity and minimize the division of a city, 

county, local neighborhood, government jurisdiction or community of interest 

or other contiguous population that shares commons social and economic 

interests and is cohesive for purposes of its effective and fair representation.”  

IP 58, ¶ 1, § 7(4)(a)(D).  Both current law and the measure thus require that 

communities of common interest not be divided to the extent practicable.  
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Although it is possible that the measure’s different wording from current law 

and addition of other redistricting criteria could lead to different results in some 

circumstances, it would be improperly speculative to highlight the change in the 

ballot title.  See Kane v. Roberts, 310 Or 423, 428, 799 P2d 639 (1990) 

(conjecture about the potential ramifications of a proposed measure does not 

belong in a ballot title). 

C. The results statements and summary properly omit information that, 

if included, would confuse voters about the difference between this 

measure and IP 57. 

Finally, petitioners argue that certain other matters should be included in 

the result statements and summary—in particular, that the commission is 

“unelected” whereas the legislature is “apportioned by population.”  (Pet 9–10).  

They note that neither the result statements nor the summary uses all of the 

available words.  (Pet 9–10). 

But using more of those available words would not be appropriate in 

view of the relationship between this measure and IP 57.  IP 57 and this 

measure propose similar redistricting commissions in essentially identical 

terms; the only substantive differences are whether the commission is for both 

congressional districts and state legislative districts (IP 57) or just state 

legislative districts (IP 58).  ORS 250.062 requires identical ballot title for 
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measures that are “substantially similar.”  Although the differences between the 

two measures warrant reflection in the ballot title—which is why the ballot title 

for IP 57 refers to congressional districts whereas this one does not—it would 

be inconsistent with the legislative intent behind ORS 250.062 to introduce 

differences in the ballot titles that do not reflect differences in the measures. 

To do otherwise would confuse voters if both IP 57 and this measure 

appear on the ballot together.  For example, if the “yes” result statement for this 

measure were to describe the commission as “unelected” but the result 

statement for IP 57 (which already uses the full 25 words available) omits that 

word, voters might well assume that the commission under IP 57 would be 

elected.  Similarly, if the summary for this measure were to describe the 

changes to redistricting criteria in greater detail than does IP 57’s summary, that 

might suggest to voters—incorrectly—that the two measures make different 

changes to those criteria. 

Thus, even though there are more words available for the measure’s 

ballot title, those words should not be used to add information that does not 

reflect a difference between this measure and IP 57. 



 

Page 11 - RESPONDENT’S ANSWERING MEMORANDUM TO PETITION TO 
REVIEW BALLOT TITLE RE: INITIATIVE PETITION NO. 58 (SUPREME 
COURT)  

 BG2:mb8\10120707 
 

 
Department of Justice 

1162 Court Street NE 

Salem, OR  97301-4096 
(503) 378-4402 

 

CONCLUSION 

 This court should certify the ballot title to the Secretary of State.    

 
    Respectfully submitted, 
 
    ELLEN F. ROSENBLUM  #753239 
    Attorney General 
     
 

/s/  Benjamin Gutman   _________________________________  
BENJAMIN GUTMAN  #160599 
Solicitor General 
benjamin.gutman@doj.state.or.us 
 
Attorneys for Respondent 
Ellen F. Rosenblum, Attorney General, 
State of Oregon 
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Cc: WHITEHEAD Carson L; REEL Shannon T

Subject: Ballot Title Challenge for Initiative Petition 2020-058 and 2020-059
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OFFICE OF THE SECRETARY OF STATE

BEV CLARNO
SECRETARY OF STATE

ELECTIONS DIVISION

STEPHEN N. TROUT
DIRECTOR

255 CAPITOL STREET NE, SUITE 501
SALEM, OREGON 97310-0722

(503) 986-1518

February 14, 2020

The Hon. Ellen Rosenblum, Attorney General
Benjamin Gutman, Solicitor General
Dept. of Justice, Appellate Division
400 Justice Building
Salem, OR 97310

Dear Mr. Gutman:

In accordance with ORS 250.067(4) please file the attached comments with the court as part of the record in
the ballot title challenge filed by Steven C. Berman on Initiative Petition 2020-058 and
2020-059. Also attached are the draft and certified ballot titles with their respective transmittal letters.

Sincerely,

Amanda Kessel
Compliance Specialist



OFFICE OF THE SECRETARY OF STATE 

BEV CLARNO 
SECRETARY OF STATE 

A. RICHARD VIAL 
DEPUTY SECRETARY OF STATE   

   ELECTIONS DIVISION 

STEPHEN N. TROUT 

DIRECTOR 

255 CAPITOL STREET NE, SUITE 501 
SALEM, OREGON 97310-0722 

(503) 986-1518 

I N I T I A T I V E  P E T I T I O N

The Elections Division received a draft ballot title from the Attorney General on December 31, 
2019, for Initiative Petition 2020-058, proposed for the November 3, 2020, General Election. 

Caption 
Amends Constitution: Repeals legislative redistricting process; creates state legislative 
redistricting commission; equal representation of Democrats, Republicans, others 

Chief Petitioners 
C. Norman Turrill 3483 SW Patton Rd. Portland, OR 97201 
Sharon K. Waterman 87518 Davis Creek Ln. Bandon, OR 97411   

Comments 
Written comments concerning the legal sufficiency of the draft ballot title may be submitted to 
the Elections Division. Comments will be delivered to the Attorney General for consideration 
when certifying the ballot title. 

Additionally, the Secretary of State is seeking public input on whether the petition complies 
with the procedural constitutional requirements established in the Oregon Constitution for 
initiative petitions. The Secretary will review any procedural constitutional comments received 
by the deadline and make a determination whether the petition complies with constitutional 
requirements. 

To be considered, draft ballot title comments and procedural constitutional requirement 
comments must be received in their entirety by the Elections Division no later than 5 pm. 

Comments Due 
January 15, 2020 

How to Submit 
Scan and Email: irrlistnotifier.sos@oregon.gov 
Fax: 503.373.7414 
Mail: 255 Capitol St NE Ste 501, Salem OR 97310 

More information, including the draft ballot title and text of the petition, is contained in the IRR 
Database available at www.oregonvotes.gov.
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DEPARTMENT OF JUSTICE 

APPELLATE DIVISION 

 

December 31, 2019 

 

 

Stephen N. Trout 

Director, Elections Division 

Office of the Secretary of State 

255 Capitol St. NE, Suite 501 

Salem, OR 97310 

 

Re: Proposed Initiative Petition — Amends Constitution:  Repeals Legislative Redistricting 

Process; Creates State Legislative Redistricting Commission; Equal Representation of 

Democrats, Republicans, Others. 

 

 DOJ File #BT-58-19; Elections Division #2020-058 

 

Dear Mr. Trout: 

 

 We have prepared and hereby provide to you a draft ballot title for the above-referenced 

prospective initiative petition.  The proposed measure relates to the redistricting process. 

 

 Written comments from the public are due to you within ten business days after your 

receipt of this draft title.  A copy of all written comments provided to you should be forwarded to 

this office immediately thereafter. 

 

 A copy of the draft ballot title is enclosed. 

 

    Sincerely, 

 

    /s/  Megan Bradley                               

    Megan Bradley 

    Paralegal 
 

 

Enclosure 

   

C. Norman Turrill 

3483 SW Patton Rd. 

Portland, OR 97201 

Sharon K. Waterman 

87518 Davis Creek Lane 

Bandon, OR 97411 
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ELLEN F. ROSENBLUM 
Attorney General 

FREDERICK M. BOSS 
Deputy Attorney General 
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DRAFT BALLOT TITLE 

 

Amends Constitution:  Repeals legislative redistricting process; creates state 

legislative redistricting commission; equal representation of Democrats, 

Republicans, others 

 

 Result of “Yes” Vote:  “Yes” vote repeals constitutional provision requiring state 

legislative redistricting by legislature; creates commission to draw state legislative 

districts; equal representation of Democrats, Republicans, others. 

 

 Result of “No” Vote:  “No” vote retains the current redistricting process, in which 

the legislature draws the boundaries of state legislative districts; maintains constitutional 

provision. 

 

 Summary:    Amends Constitution.  Oregon Constitution requires legislature to 

reapportion state legislative districts every ten years.  Measure repeals current state 

constitutional process; creates twelve-member commission to draw state legislative 

districts; specific requirements for membership.  Secretary of State randomly selects first 

six members from applicant group; other members chosen by first six.  One-third of 

members must be registered with each of largest two political parties, one-third 

unaffiliated or from other parties.  District lines drawn according to specific redistricting 

criteria.  At least one member from each group must agree for commission to approve 

map or take other action.  Measure requires commission to achieve “competitiveness” 

(defined) to extent practicable; prohibits considering the residence of 

incumbents/candidates.  Other provisions. 
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BEV CLARNO 
SECRETARY OF STATE 

  

   ELECTIONS DIVISION 

STEPHEN N. TROUT 

DIRECTOR 

255 CAPITOL STREET NE, SUITE 501 
SALEM, OREGON 97310-0722 

(503) 986-1518 

I N I T I A T I V E  P E T I T I O N

The Elections Division received a certified ballot title from the Attorney General on January 31, 2020, for 
Initiative Petition 2020-058, proposed for the November 3, 2020, General Election. 

Caption 
Amends Constitution: Repeals legislative redistricting process; creates state redistricting commission; 
equal number of Democrats, Republicans, others 

Chief Petitioners 
C. Norman Turrill 3483 SW Patton Rd. Portland, OR 97201 
Sharon K. Waterman 87518 Davis Creek Ln. Bandon, OR 97411 

Appeal Period 
Any registered voter, who submitted timely written comments on the draft ballot title and is dissatisfied 
with the certified ballot title issued by the Attorney General, may petition the Oregon Supreme Court to 
review the ballot title. 

If a registered voter petitions the Supreme Court to review the ballot title, the voter must notify the 
Elections Division by completing and filing form SEL 324 Notice of Ballot Title Challenge. If this notice is 
not timely filed, the petition to the Supreme Court may be dismissed. 

Appeal Due 
February 14, 2020 

How to Submit Appeal 
Refer to Oregon Rules of Appellate Procedure, Rule 11.30 or contact the Oregon Supreme Court for 
more information at 503.986.5555. 

Notice Due 
1st business day after appeal filed with Supreme Court, 5 pm 

How to Submit Notice 
Scan and Email: irrlistnotifier.sos@oregon.gov 
Fax: 503.373.7414 
Mail: 255 Capitol St NE Ste 501, Salem OR 97310 

More information, including the certified ballot title and the Secretary of State's determination that the 
proposed initiative petition is in compliance with the procedural requirements established in the Oregon 
Constitution for initiative petitions, is contained in the IRR Database available at www.oregonvotes.gov.
 

http://sos.oregon.gov/elections/Documents/SEL324.pdf
mailto:irrlistnotifier.sos@oregon.gov
http://egov.sos.state.or.us/elec/web_irr_search.search_form
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DEPARTMENT OF JUSTICE 

APPELLATE DIVISION 

 

 

January 31, 2020 

 

 

Stephen N. Trout 

Director, Elections Division 

Office of the Secretary of State 

255 Capitol St. NE, Ste. 501 

Salem, OR 97310 

 

Re: Proposed Initiative Petition — Amends Constitution:   Repeals Legislative Redistricting 

Process; Creates State Redistricting Commission; Equal Number of Democrats, 

Republicans, Others. 

 

 DOJ File #BT-58-19; Elections Division #2020-058 

 

Dear Mr. Trout: 

 

We received eight timely sets of comments on the draft ballot title for prospective 

Initiative Petition #58 (2020).  Those comments were submitted by Christian Trejbal, Samantha 

Gladu and Chi Nguyen (on behalf of Next Up and APANO), KC Hanson (on behalf of the 

Democratic Party of Oregon), Gregory Chaimov (on behalf of Norman Turrill and Sharon 

Waterman, the proposed measure’s chief sponsors), Steven Berman (on behalf of Becca 

Uherbelau), Kate Titus (on behalf of Common Cause Oregon), Andrew Kaza and Rob Harris (on 

behalf of the independent Party of Oregon), and Normal Turrill and Rebecca Gladstone (on 

behalf of the League of Women Voters of Oregon).  We provide the enclosed certified ballot 

title.   

 

This letter summarizes the comments we received, our responses, and the reasons we did 

or did not make proposed changes to each part of the ballot title.  We ultimately modified all 

parts of the ballot title.  ORAP 11.30(6) requires this letter to be part of the record in the event 

that the Oregon Supreme Court reviews the ballot title. 

 

Procedural constitutional requirements 

 

 In addition to the comments noted above, commenter Berman also submitted a separate 

letter arguing that the proposed measure fails to comply with the separate-vote requirement of 

Article XVII, section 1, of the Oregon Constitution.  Whether IP 57 complies with that 

requirement is beyond the scope of the ballot title drafting process.  See OAR 165-14-0028 

(providing for separate review process by Secretary of State to determine whether measure 

complies with constitutional procedural requirements for proposed initiative measures).  

Accordingly, we do not address that issue here. 

ELLEN F. ROSENBLUM 
Attorney General 

FREDERICK M. BOSS 
Deputy Attorney General 
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BT-58-19 – Certified Letter  
 

A. The caption 

 The ballot title must include a caption “of not more than 15 words that reasonably 

identifies the subject matter of the state measure.”  ORS 250.035(20(a).  The “subject matter” is 

“the ‘actual major effect’ of a measure or, if the measure has more than one major effect, all such 

effects (to the limit of the available words).”  Lavey v. Kroger, 350 Or 559, 563, 258 P3d 1194 

(2011).   

  

 The draft caption read: 

Amends Constitution: Repeals legislative redistricting process; creates state redistricting 

commission; equal representation of Democrats, Republicans, others 

 

Several commenters objected that the word “equal” is inaccurate because some 

individuals are ineligible to serve on the commission and because Republicans will be 

overrepresented relative to their proportion of the population (with nonaffiliated or minor-party 

members correspondingly underrepresented).  As the Supreme Court recently explained in 

connection with the ballot title for another measure that proposed the creation of a redistricting 

commission, the way that membership on the commission is allocated is “perhaps the most 

politically consequential feature” of the measure and must be included, to the extent space 

permits, in the caption.  Fletchall v. Rosenblum, 365 Or 98, 108, 442 P3d 193 (2019) (Fletchall 

I).  For that reason, we included information about the composition of the commission in the 

caption.  Further, we disagree that the term “equal” is inaccurate or misleading in this context.  

The number of members from each group is equal; whether an equal number of members is fair 

or unfair is not a matter that the caption should seek to resolve.  Cf. id. (holding that the ballot 

title could not state that the proposed commission “over-represents” rural areas because “it 

appears to include a judgment that the representation of rural areas would be excessive”).  Nor is 

there room in the caption to explain the limits on who can serve on the commission.   

 

Nonetheless, we conclude that the phrase “equal number” has less potential for confusion 

than “equal representation.”  We have changed the caption accordingly. 

 

Several commenters objected to the separate “repeals” and “creates” clauses, contending 

that they waste space that could be better used if a single “replaces” clause were used instead.  

But the Supreme Court recently rejected a similar ballot title that contained a single “replaces” 

clause rather than “repeals” and “creates” clauses.  Fletchall v. Rosenblum, 365 Or 527, 529, 448 

P3d 634 (2019) (Fletchall II) (“Simply stating that the new commission ‘replaces’ redistricting 

by the legislature does not convey that IP 5 would repeal the present constitutional directive 

assigning reapportionment to the legislature.”).  In view of that ruling, we conclude that both 

clauses must appear in the caption here. 

 

Several commenters also objected that the caption does not describe the commission as 

an “independent citizen” commission, or words to that effect.  We disagree that using those 

descriptors would be appropriate or helpful to the voters.  The Supreme Court rejected a similar 

argument in Fletchall I, where objectors wanted the caption to describe the redistricting 

commission as a “non-partisan, citizen commission.”  365 Or at 106.  The court noted that the 

words “non-partisan” and “citizen” are “not neutral in this context” because they invoke 
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“familiar and emotionally charged themes relating to political independence and government by 

‘professional politicians.’”  Id.  Moreover, the words “do not add much, if anything, that is 

informative to the term that [they] would modify—‘commission.’”  Id. 

 

We conclude that the descriptive phrase “independent citizen” suffers from the same 

flaws as the phrase “nonpartisan citizen” that the court rejected in Fletchall I.  “Independent” is 

but a synonym for “nonpartisan” that conveys little if any information to the voters but may 

evoke an emotionally charged response.  If anything, “independent” is more likely to confuse 

voters, because—even assuming that the commenters are correct that the use of the lowercase 

will make it clear that caption is not referring to the Independent Party of Oregon—the term 

“independent” is often used to mean neither Democrat nor Republican, and the commission 

would include members of both parties.  Thus, we decline to add language like “independent 

citizen” to the caption.   

 

Commenter Berman objected that the caption should emphasize that the measure would 

establish a “new” commission.  In our view, that concept is already captured in the word 

“creates,” because one cannot create an existing commission.  We conclude that it is unnecessary 

to add the word “new.” 

 

Commenter Trejbal objected to the mention of “Democrats” and “Republicans” when the 

measure talks about the two largest political parties.  However, the Democratic and Republican 

parties are by far the largest parties in Oregon, so using the party names is clearer, especially 

given the limited space available in the caption.  And Trejbal’s suggested alternative (“equal 

representation: two largest parties, others”) leaves it unclear whether the two largest parties 

together make up half of the commission, with “others” making up the other half, or whether 

they each make up a third with “others” also making up a third.  Although theoretically a third 

party could overtake Democrats or Republicans in the future, we conclude that the caption is 

accurate at present and that using the party names makes it more comprehensible. 

 

Commenters Gladu and Nguyen objected that the caption should explain that the 

commission would favor applicants who are older and wealthier (because commissioners are not 

paid a salary) and that the measure would affect the current redistricting requirement that 

communities of interest not be separated.  We disagree that it would be appropriate to speculate 

on who would or would not choose to serve on the commission.  We also conclude that Gladu 

and Nguyen overstate the significance of the changes to the redistricting requirements.  Current 

statutory law requires that “[e]ach district, as nearly as practicable, shall: * * * (d) Not divide 

communities of common interest.”  ORS 188.010(1).  This measure would similarly require that 

“[t]o the extent practicable, and if possible without conflicting with [criteria requiring 

compliance with federal law, population equality, and contiguity], respect the geographic 

integrity and minimize the division of a * * * community of common interest.”  Proposed Art. 

IV, § 7(4)(a)(D).  Both current law and the measure thus require that communities of common 

interest not be divided to the extent practicable.  Although it is possible that the measure’s 

different wording from current law and addition of other redistricting criteria could lead to 

different results in some circumstances, we conclude that it would be improperly speculative to 

highlight the change in language.  See Kane v. Roberts, 310 Or 423, 428, 799 P2d 639 (1990) 
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(conjecture about the potential ramifications of a proposed measure does not belong in a ballot 

title). 

 

We certify the following caption: 

 

Amends Constitution: Repeals legislative redistricting process; creates state redistricting 

commission; equal number of Democrats, Republicans, others 

 

B. The “yes” result statement 

 A ballot title must include a “simple and understandable statement of not more than 25 

words that describes the result if the state measure is approved.”  ORS 250.035(2)(b).  The 

statement should identify the measure’s “most significant and immediate effect.”  Novick/Crew 

v. Myers, 337 Or 568, 574, 100 P3d 1064 (2004). 

 

 The draft “yes” result statement read: 

Result of “Yes” Vote:  “Yes” vote repeals constitutional provision 

requiring state legislative redistricting by legislature; creates commission to draw 

state legislative districts; equal representation of Democrats, Republicans, others. 

 

Commenters raised the same objections to the “yes” statement that they did to the 

caption: that it should not use the word “equal,” that it should say “replaces” rather than 

“repeals” and “creates,” that it should use the term “independent citizen commission,” and that it 

should not name specific parties.  We reject those comments for the reasons explained above, but 

we again change “representation” to “number.” 

 

Commenter Berman objected to the word “provision” rather than “provisions,” because 

the measure repeals two provisions of the Oregon Constitution.  We have made that change. 

 

Commenter Berman also asserted that the statement should address the measure’s limits 

on who can serve on the commission and the changes to redistricting criteria.  In view of the 

limited space available, we disagree that those details need to be in the result statement.  See 

Fletchall I, 365 Or at 114 (holding that certain matters can be relegated to the summary when 

they are not “one of the measure’s most significant effects” and there is a need to describe 

“other, more important results” if the measure is enacted).  As noted below, both are mentioned 

in the summary instead. 

 

Several commenters objected that the result statement does not convey how big a change 

it would be to shift responsibility for redistricting from an elected legislature to an unelected 

commission, with no legislative or judicial oversight.  We disagree.  The statement makes it clear 

that the responsibility is being removed from the legislature and conferred on a commission.  

Although space does not permit discussing in the result statement how commissioners are 

chosen, that information is included in the summary. 

 

We certify the following “yes” result statement: 
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Result of “yes” vote: “Yes” vote repeals constitutional provisions requiring state 

legislative redistricting by legislature; creates commission to draw state legislative districts; 

equal number of Democrats, Republicans, others. 

 

C. The “no” result statement 

 

 A ballot title must include a “simple and understandable statement of not more than 25 

words that describes the result if the state measure is rejected.”  ORS 250.035(2)(c).  The 

statement “should ‘address[] the substance of current law on the subject matter of the proposed 

measure.’”  McCann v. Rosenblum, 354 Or 701, 707, 320 P3d 548 (2014) (quoting Novick/Crew, 

337 Or at 577) (emphasis omitted).   

 

 The draft “no” result statement read: 

 

Result of “No” Vote:  “No” vote retains the current redistricting process, 

in which the legislature draws the boundaries of state legislative districts; 

maintains constitutional provision. 

 

 Several commenters objected that the statement does not indicate that the current process 

is controlled by self-interested politicians.  We conclude that adding language to that effect 

would not be neutral, and for that reason we do not do so.  Cf. Fletchall I, 365 Or at 106–07 

(noting that “familiar and emotionally charged themes relating to political independence and 

government by ‘professional politicians’ * * * would have a greater tendency to promote passage 

of the measure than to convey its actual content to the voters”). 

 

 Those commenters also objected to the final clause, contending that it does not add any 

information that would be helpful to voters.  We agree and have removed it. 

 

 Commenter Berman objected that the result statement does not mention that a “no” vote 

would retain current redistricting criteria.  But because we have not included anything about that 

issue in the “yes” result statement, we conclude that it should not be mentioned in the “no” 

statement either.  Berman also objected that the “no” result statement does not mention that the 

legislature’s members are strictly apportioned in accordance with population.  We conclude that 

it is appropriate to note that the members of the legislature are elected, which makes a similar 

point. 

 

We certify the following “no” result statement: 

 

Result of “No” Vote: “No” vote retains the current redistricting process, in which the 

elected legislature draws the boundaries of state legislative districts. 

 

D. The summary 

 A ballot title must include a “concise and impartial statement of not more than 125 words 

summarizing the state measure and its major effect.”  ORS 250.035(2)(d).  The summary’s 
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purpose is to “help voters understand what will happen if the measure is approved.”  Fred Meyer 

Inc. v. Roberts, 308 Or 169, 175, 777 P2d 406 (1989). 

 

The draft summary read: 

Amends Constitution. Oregon Constitution requires legislature to 

reapportion state legislative districts every ten years. Measure repeals current state 

constitutional processes; creates twelve-member commission to draw state 

legislative districts; specific requirements for membership. Secretary of State 

randomly selects first six members from applicant group; other members chosen 

by first six. One-third of members must be registered with each of largest two 

political parties, one-third unaffiliated or from other parties. District lines drawn 

according to specific redistricting criteria. At least one member from each group 

must agree for commission to approve map or take other action. Measure requires 

commission to achieve “competitiveness” (defined) to extent practicable; 

prohibits considering the residence of incumbents/candidates. Other provisions. 

 

Commenters raised some the same objections to the summary that they did to the caption 

and “yes” statements: that it should not use the word “equal,” that it should use the term 

“independent citizen commission,” that it should emphasize the shift in responsibility for 

redistricting from an elected legislature to an unelected body, and that it should emphasize that 

the commission would be new.  We reject those comments for the reasons explained above. 

 

Almost all of the commenters objected to the inclusion of information about the 

“competitiveness” criterion, contending that the measure makes other changes to redistricting 

criteria.  Although we find it unclear whether any of the other changes amount to a significant 

change from current law, we agree that it would be sufficient to say that the measure “changes 

redistricting requirements.”  Cf. Fletchall I, 365 Or at 113 (concluding that a general phrase like 

“changes redistricting requirements” is preferable to mentioning some specific changes but not 

others). 

 

Most of the commenters objected that the summary did not contain more information 

about who cannot serve on the commission.  Some sought to emphasize that professional 

politicians and lobbyists are excluded; other sought to emphasize that new Oregonians or 

individuals who have changed party affiliation are excluded.  Unfortunately, all of the measure’s 

details cannot be captured in the available words and, as with the changes to the redistricting 

criteria, runs into the problem of mentioning some without mentioning others.  Nonetheless, we 

agree that the phrase “specific requirements for membership” does not adequately convey the 

types of restrictions that the measure imposes.  We therefore substitute a fuller explanation: 

“Commission membership restricted based on length of residence/party affiliation, recent 

political work, political contributions, or family members who engaged in certain political 

activity.” 

 

Several commenters suggested that for clarity’s sake, the summary should replace the 

fractions used to describe the number of commissioners in each group (one-third) with a number 

(four).  We agree and have made that change. 
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Several commenters objected that the result statement does not discuss provisions such as 

the measure’s limitations on removing commissioners, limitations on legislative control of the 

commission, and increased authority of the Secretary of State to oversee the process.  In our 

view, however, those matters are either adequately covered by the summary’s current language 

or are not so significant that they should displace the descriptions of the measure’s other effects.  

Cf. Blosser v. Rosenblum, 358 Or 312, 319 n 3, 363 P3d 1280 (2015) (noting that the 125-word 

limit should be a consideration in whether to include details in the summary).  Similarly, 

although several commenters objected that the summary does not mention the measure’s hearing 

and public-participation requirements, those requirements do not represent a significant change 

from current law.  We conclude that mentioning them is less important than noting the other 

effects of the measure. 

 

Finally, some commenters objected that the measure itself has various ambiguities that 

leave it unclear, for example, how the pool of commissioners would be screened if the state has 

no administrative law judges who are not Democrats or Republicans, or what would happen if a 

commissioner switched party affiliation during his or her term of office.  But it is not the purpose 

of a ballot title to highlight every potential legal issue, to interpret ambiguous language in a 

measure, or to speculate how a court might rule in the future.  See Kane v. Roberts, 310 Or 423, 

428, 799 P2d 639 (1990) (conjecture about the potential ramifications or secondary effects of a 

proposed measure does not belong in a ballot title, and the summary need not state that the 

measure’s effects would have to be determined by the courts).  We conclude that the potential 

ambiguities identified by commenters are not so significant or so likely to occur that they need to 

be identified with a phrase like “effect unclear.” 

 

We certify the following summary: 

 

Summary: Amends Constitution. Oregon Constitution requires legislature to reapportion 

state legislative districts every ten years. Measure repeals current state constitutional processes; 

creates twelve-member commission to draw state legislative districts.  Commission membership 

restricted based on length of residence/party affiliation, recent political work, political 

contributions, or family members who engaged in certain political activity. Secretary of State 

randomly selects first six members from applicant group; other members chosen by first six. 

Four members must be registered with each of largest two political parties, four unaffiliated or 

from other parties. At least one member from each group must agree for commission to approve 

map or take other action. Changes redistricting criteria. Other provisions. 

 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 

/ / 
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E. Conclusion 

 We certify the attached ballot title. 

 

Sincerely, 

 

 

/s/ Benjamin Gutman   ______________________________ 

Benjamin Gutman 

Solicitor General 

benjamin.gutman@doj.state.or.us 

 

 

Enclosure 

 

C. Norman Turrill 

3483 SW Patton Rd. 

Portland, OR 97201 

Sharon K. Waterman 

87518 Davis Creek Lane. 

Bandon, OR 97411 
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 Certified by Attorney General on January 31, 2020. 

 /s/ Benjamin Gutman  

                                                                                                                              Solicitor General 

 
BALLOT TITLE 

 

Amends Constitution:  Repeals legislative redistricting process; creates state 

redistricting commission; equal number of Democrats, Republicans, others 

 

 Result of “Yes” Vote:  “Yes” vote repeals constitutional provisions requiring 

state legislative redistricting by legislature; creates commission to draw state legislative 

districts; equal number of Democrats, Republicans, others. 

 

 Result of “No” Vote:  “No” vote retains the current redistricting process, in which 

the elected legislature draws the boundaries of state legislative districts. 

 

 Summary:  Amends Constitution.  Oregon Constitution requires legislature to 

reapportion state legislative districts every ten years.  Measure repeals current state 

constitutional processes; creates twelve-member commission to draw state legislative 

districts.  Commission membership restricted based on length of residence/party 

affiliation, recent political work, political contributions, or family members who engaged 

in certain political activity.  Secretary of State randomly selects first six members from 

applicant group; other members chosen by first six.  Four members must be registered 

with each of largest two political parties, four unaffiliated or from other parties.  At least 

one member from each group must agree for commission to approve map or take other 

action.  Changes redistricting criteria.  Other provisions. 
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Department of Justice 

1162 Court Street NE 

Salem, OR  97301-4096 
(503) 378-4402 

 

NOTICE OF FILING AND PROOF OF SERVICE 

 I certify that on February 26, 2020, I directed the original Respondent's 

Answering Memorandum to Petition to Review Ballot Title Re: Initiative 

Petition No. 58 (Supreme Court) to be electronically filed with the Appellate 

Court Administrator, Appellate Records Section, and served upon Steven C. 

Berman, attorney for petitioner, by using the court's electronic filing system. 

 I further certify that on February 26, 2020, I directed the Respondent's 

Answering Memorandum to Petition to Review Ballot Title Re: Initiative 

Petition No. 58 (Supreme Court) to be served upon C. Norman Turrill and 

Sharon K. Waterman, chief petitioners, by mailing a copy, with postage 

prepaid, in an envelope addressed to: 

C. Norman Turrill 
3483 SW Patton Rd. 
Portland, OR 97201 
 
 

Sharon K. Waterman 
87518 Davis Creek Lane 
Bandon, OR 97411 

 
/s/  Benjamin Gutman   _________________________________  
BENJAMIN GUTMAN  #160599 
Solicitor General 
benjamin.gutman@doj.state.or.us 
 
Attorney for Respondent 
Ellen F. Rosenblum, Attorney General, 
State of Oregon 

 


