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IN THE COMMONWEALTH COURT OF

PENNSYLVANTIA

* * * * * * * *

Carol Ann Carter;
Monica Parrilla;
Rebecca Poyourow;
William Tung;
Roseanne Milazzo;
Burt Siegel;
Susan Cassanelli;
Lee Cassanelli;
Lynn Wachman;
Michael Guttman;
Maya Fonkeu;
Brady Hill;
Mary Ellen Balchunis;
Tom DeWall;
Stephanie McNulty;
And Janet Temin,
Petitioners

CASES
CONSOLIDATED

No .
464 MD 2021

V.

Vernica Degraffenreid,
in her official
capacity as the Acting
Secretary of the
Commonwealth of
Pennsylvania; and
Jessica Mathis, in her
Official capacity as
Director for the
Pennsylvania Bureau of
Election Services and
Notaries,

Respondents *
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BEFORE: PATRICIA A. MCCULLOUGH, JUDGE
HEARING: Thursday, January 27, 20222

9:40 a.m.

Any reproduction of this transcript
is prohibited without authorization
by the certifying agency
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Philip T. Gressman;

Ron Y. Donagi;

Kristopher R. Tapp;

Pamela Gorkin;

David P. Marsh;

James L. Rosenberger;

Amy Meyers;

FEugene Boman;

Gary Gordojn;

Liz McMahon;

Timothy G.Freman:;

And Garth Isakk,
Petitioners

465 M.D. 2021

V.
Vernica Degraffenreid,
in her official
capacity as the Acting
Secretary of the
Commonwealth of
Pennsylvania; and
Jessica Mathis, in her
Official capacity as
Director for the
Pennsylvania Bureau of
Election Services and
Notaries,

Respondents
* * * * * *
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*
*

LOCATION: Pennsylvania Judicial Center
601 Commonwealth Avenue
Suite 1500
Harrisburg, PA 17120
WITNESSES: Jonathan Rodden, Daryl

Deford, Moon Duchin, Michael Barber

Reporter: Nicole Montagano
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3
A P P E A R A N C E S

MICHAEL R. MCDONALD, ESQUIRE
Ballard Spahr, LLP

1735 Market Street, 51st Floor
Philadelphia, PA 19103

Counsel for Carter Petitioners

MATTHEW P. GORDON, ESQUIRE
Perkins Coie LLP

1201 Third Avenue

Suite 4900

Seattle, WA 98101

Counsel for Carter Petitioners

JYOTI JASRASARIA, ESQUIRE
JOSEPH POSIMATO, ESQUIRE
FElias Law Group, LLP

10 G St. NE, Suite 600
Washington, D.C. 2002

Counsel for Carter Petitioners
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A P P E A R A N C E S (con't)

JESSICA RING AMUNSON, ESQUIRE
SAMUEL HIRSCH, ESQUIRE
LINDSAY HARRISON, ESQUIRE
TASSITY JOHNSON, ESQUIRE
Jenner & Block LLP

1099 New York Avenue, NW
Suite 900

Washington, DC 20001

Counsel for Gressman Petitioners

SHANNON E. MCCLURE, ESQUIRE
Reed Smith, LLP

Three Logan Sqguare

1818 Arch Street

Suite 3100

Philadelphia, PA 19103

Counsel for Gressman Petitioners

SARGENT'S COURT REPORTING SERVICE, INC.
(814) 536-8908

A302




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:22-cv-00208-JPW-KAJ-PS Document 101-4 Filed 03/25/22 Page 5 of 199

A P P E A R A N C E S

ROBERT WIYGUL, ESQUIRE
CARY L. RICE, ESQUIRE

JOHN HILL, ESQUIRE
Hangley, Aronchick, Segal,

Schiller

Philadelphia, PA 19103

MARCO S. ATTISANO, ESQUIRE
Attisano & Romano, LLC

429 Fourth Avenue

Suite 1705

Pittsburgh, PA 15219

Caucus

(con't)

Pudlin

One Logan Squire, 27th Floor

Counsel for Respondents

Counsel for Senate Democratic
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A P P E A R A N C E

KEVIN GREENBERG, ESQUIRE
Greenberg Traurig, LLP
1717 Arch Street

Suite 400

Philadelphia, PA 19103

6

S (con't)

Counsel for Intervenors Anthony

Williams, Katie Muth, Maria

Collett and Sharif

EMMA F.E. SHOUCAIR, ESQU

Dentons, Cohen & Grigsby

625 Liberty Avenue

5th Floor

Pittsburgh, PA 15222
Counsel for Senate

Caucus

Street

IRE

Democratic
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A P P E A R A N C E S (con't)

ANTHONY R. HOLTZMAN, ESQUIRE

K&L Gates

17 North Second St., 18th Floor

Harrisburg, PA 17101-1507
Counsel for Proposed-Intervenors
Jake Corman, President Pro
Tempore of the Pennsylvania
Senate, and Kim Ward, Majority

Leader of the Pennsylvania Senate

JOSHUA J. VOSS, ESQUIRE

SHOHIN H. VANCE, ESQUIRE

MATT HAVERSTICK, ESQUIRE

SAMANTHA ZIMMER, ESQUIRE

Kleinbard, LLC

Three Logan Sqguare

1717 Arch Street, 5th Floor

Philadelphia, PA 19103
Counsel for Guy Reschenthaler,
Jeffrey Varner, Tom Marino, Ryan

Costello and Bud Shuster

SARGENT'S COURT REPORTING SERVICE, INC.
(814) 536-8908

A305




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:22-cv-00208-JPW-KAJ-PS Document 101-4 Filed 03/25/22 Page 8 of 199

DAVID

First

Suite

Phila

LAM D

PA Ho

Harri

121 sS.

A P P E A R A N C E S (con't)

S. SENOFF, ESQUIRE

Law Strategy Group, LLC
Broad Street

300

delphia, PA 19107
Counsel for Intervenor
Representative JoAnna E.
McClinton, Leader of the
Democratic Caucus of the
Pennsylvania House of

Representatives

ANG TRUONG, ESQUIRE

use of Representatives

620 Main Capitol Building

sburg, PA 17120
Counsel for Intervenor Joanna

McClinton
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A P P E A R A N C E S (con't)

ROBERT J. TUCKER, ESQUIRE

Baker Hostetler

200 Civic Center Drive

Suite 1200

Columbus, OH 43215
Counsel for Proposed-Intervenors
Bryan Cutler, Speaker of the
Pennsylvania House of
Representatives, and Kerry
Beinninghoff, Majority Leader of
The Pennsylvania House of

Representatives

PATRICK T. LEWIS, ESQUIRE

Baker Hostetler

Key Tower, 127 Public Square

Suite 200

Cleveland, OH 44114
Counsel for Speaker Cutler and
Leader Benninghoff of the
Pennsylvania House of

Representatives
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Page
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I N D E X

DISCUSSION AMONG PARTIES

OPENING STATEMENT

By
By
By
By
By
By
By

By

Attorney Jasrasaria
Attorney Ring-Amunson
Attorney Wiygul
Attorney Tucker
Attorney Holtzman
Attorney Voss
Attorney Senoff

Attorney Attisano

WITNESS: JONATHAN RODDEN

DIRECT EXAMINATION

By

CROSS

By

CROSS

By

CROSS

By

CROSS

By

CROSS

By

Attorney Jasrasaria
EXAMINATION

Attorney Ring-Amunson
EXAMINATION

Attorney Wiygul
EXAMINATION

Attorney Lewis
EXAMINATION

Attorney Gordan
EXAMINATION

Attorney Senoff

15

27

35

43

52

61-
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71

7
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138

144
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162

182
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By Attorney Attisano
DISCUSSION AMONG PARTIES

WITNESS: DARYL DEFORD

DIRECT EXAMINATION

By Attorney Ring-Amunson
CROSS EXAMINATION

By Attorney Gordan
CROSS EXAMINATION

By Attorney Wiygul
CROSS EXAMINATION

By Attorney Lewis
CROSS EXAMINATION

By Attorney Vance
CROSS EXAMINATION
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COURT CRTIER HOLLAND:

All rise.

JUDGE McCULLOUGH:

Good morning.

THE WITNESS:

Good morning, Your
Honor.

JUDGE MCCULLOUGH:

So thank yvou for being
hearing, all being ready 1in this
expedited matter. I just want to say
good morning to everyone. We have
some people in overflow rooms Dbecause
of the space requirements, so
hopefully they are able to hear us and
see us. I assume that's all
connected.

Well, welcome to the
Commonwealth Court. I'm Judge
Patricia McCullough, and I will be
presiding over these proceedings as
the Trial Judge. As most of you or

all of you are aware, the Commonwealth
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Court has two types of jurisdiction,
one being as an appellate Court and
the other as a trial Court in certain
statewide matters. This i1is one of
those cases. And whatever this
Court's decision is, 1t can be
appealed to the Supreme Court, which,
of course, will have the final say.
Before the Court today
and its original Jjurisdiction are the
consolidated matters filed by two sets
of Petitioners against Respondents,
the acting Secretary of Elections and
the Director for the Pennsylvania
Bureau of Election Services and
Notaries. The first case 1s Docketed
at 464 MD 2022 and captioned Carol Ann
Carter and 15 other Voters versus
Leigh Chapman, et al. And the second
one 1s Docketed at 465 MD 2022 and
captioned Philip Gressman and 11 other
Voters versus Leigh Chapman et. al.
The actions challenge Pennsylvania's
lack of the constitutional district

boundaries for the 2022 election
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cycle.

In 2020 the U.S. Census
Bureau conducted for the 24th time 1in
this country's history the decennial
census for the purpose of, among other
things, apportioning by population the
435 voting members of the United
States House of Representatives among
the 50 states. Following the 2020
Census, Pennsylvania's apportionment
of Congressional seats was reduced yet
again from 18 to 17. And Pennsylvania
current Congressional District, which
was adopted by the Supreme Court in
2018 and legal voters has been used in
the past two primary elections in one
general election and contains 18
districts thus, as we sit here today,
Pennsylvania has no Congressional
District map that sguares with the
newly allotted 17 congressional
districts. And the constitution
requires there to be an equal number
of citizens in each Congressional

District. In light of these changes,

SARGENT'S COURT REPORTING SERVICE, INC.
(814) 536-8908

A315




00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

00:

02:

02:

02:

02:

02:

02:

02:

03:

03:

03:

03:

03:

03:

03:

03:

03:

03

03

03

03

03:

03:

03:

03:

03:

46

48

50

50

56

56

59

00

02

04

08

08

10

13

16

18

:21

:25

126

128

31

33

34

35

38

Case 1:22-cv-00208-JPW-KAJ-PS Document 101-4 Filed 03/25/22 Page 18 of 199

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

the Petitioners ask the Court to
declare unconstitutional the
Pennsylvania's current Congressional
District plan, enjoin the Respondents
from using the current plan in any
future elections and adopt a new
congressional plan.

To be clear, this case 1is
not about deciding whether a current
map 1s unconstitutional due to
partisan or racial gerrymandering.

The issue before the Court is that the
current map is now obsolete in light
of the new census data and the parties
in amici have filed proposed plans for
the Court's consideration. Ordinarily
redistricting i1is left to the
legislature to undertake in the form
of an act or a statute, which must be
approved by the Governor to become
law. The United States Constitution
vests the state legislatures with the
powers to determine the times, places
and manner of holding elections for

representatives subject to any rules
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that Congress may establish. To date,
the Governor and legislature have not
agreed on a map. In anticipation that

such approval might not be forthcoming
in time for the candidates to prepare
for the primary election and know the
boundaries of their districts so they
can circulate nomination petitions and
campaign, Petitioners filed these
lawsuits preemptively.

In response, this Court
has taken this matter very seriously
and acted as expeditiously and
proactively as possible at every turn
so that in the event that the
legislature and Governor do not reach
an agreement on a map by January 30th,
2022, the Court imposed deadline, this
Court will proceed to do so as
expeditiously as possible.

On December 20th, 2021,
this Court issued an Order setting
expedited guidelines by which parties
were required to file applications to

intervene, including ordering that 1if
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the General Assembly has not enacted a
new congressional map which has been
approved by the Governor by

January 30th, 2022, the Court shall
proceed to issue an Opinion based on
the hearing and evidence presented by
the parties here today as well as
Amici.

In all, the Court
received ten applications to
intervene. On January 6th, 2022, I
presided over a hearing on the
applications to intervene. All ten
applicants were provided an
opportunity to argue why they should
be permitted to intervene under the
Pennsylvania Rules of Civil Procedure
and to argue why their participation
would not unduly delay or burden these
necessary expedited proceedings.

After consideration of
those arguments and evidence presented
at that hearing, I issued an Order
granting intervention to six parties

on January 14th, which are the Speaker
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and Majority Leader of the
Pennsylvania House o0of Representatives
and the President Pro Tempore and
Majority Leader of the Pennsylvania
Senate, Pennsylvania State Senators
Maria Collett, Katie Muth, Sharif
Street and Anthony Williams, Tom Wolf,
Governor of the Commonwealth of
Pennsylvania, Senator Jay Costa and
members of the Democratic Caucus of
the Senate of Pennsylvania,
Representative Joanna McClinton,
leader of the Democratic Caucus of the
Pennsylvania House of Representatives,
Congressman Guy Reschenthaler, Swatara
Township Commissioner Jeff Varner, Tom
Reno, Ryan Costello and Bud Shuster.

These six parties and
their counsel are the ones presumably
all present here today and ready to
present evidence and legal argument on
why their map should be the one the
Court adopts.

The hearing today and

tomorrow 1s for the purpose of
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receiving evidence from the experts to
explain from a technical and complex
point of view how map drawing works
and providing other opportunities an
opportunity to challenge those
opinions.

Four parties were
permitted to also participate as
Amici's participants. That is they
were permitted to present a map, an
expert report and a brief due to the
time constraints and the expedience of
the proceedings, but I want to make
clear that that does not mean this
Court will not give equal
consideration to the maps and expert
reports presented by these Amici.

Also, as we have all
discussed during the wvarious
conferences and hearings held to date,
the Court wants to hear from the
parties their views on whether this
Court will need to consider revisions
to the 2022 election schedule

calendar. So I'm looking forward to
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hearing argument on that as well from
the parties. Hopefully, we won't need
to do that.

As you can see, our staff
has worked hard to set up the
courtroom and spaces at the tables for
you all to sit I hope comfortably so
that we can be in compliance with the
current distancing requirements. The
room capacity i1s limited to 23
persons. It looks 1like every single
spot 1s taken, so we ask that the
parties be mindful of who they have
present in the courtroom. At our
pretrial conference each of you gave
an estimate of the number of attorneys
and support staff you anticipate would
be in the courtroom at anytime. And
again, we do have overflow rooms set
up and prepared for you by our
wonderful staff who have worked night
and day to get everything ready 1in
time, our IT staff, our prothonotary,
Dion and Mark, thank you very much,

our Court Criers, Dion Turner.
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20 minutes to conduct Redirect
Examination of 1its expert witness.
And if I believe these times ---
there's a need to tweak them based on
the circumstances, I will do so. With

the input of counsel pretrial
conference, we have also agreed that
each party will have eight minutes for
their opening statements/argument and
eight minutes for their closing
statements/argument.

As confirmed by Mr.
Crimmel in his email to --- I will
also state for the record the counsel
for the Republican Senate Intervenors
voluntarily offered that the Senate
Intervenors will not present an expert
witness, but will rely on the expert
witness presented by the Republican
House Intervenors. The Republican
Senate Intervenors will defer to
Republican House Intervenors'
Examination and Cross Examination of
experts and the Republican Senate

Intervenors will present opening and
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closing statements.

I also note that the
parties entered into stipulations,
which they advised the Court of this
morning. They've stipulated that all
experts testifying are deemed as
gualified in their expert field.
Thank yvou for doing that. They have
also agreed to the admissibility of
the testifyving experts' reports, and I
thank yvou for doing that as well. So
it helps us expedite to the meaty
matters here.

So as a last order of
business, the parties will be
presented in this order, as per our
discussions, Carter Petitioners
Gressman, Petitioners Respondent
Chapman and Mathias, Governor Tom
Wolf, Republican Legislative
Intervenors Cutler --- Representative
Cutler and Senator Wolf and Corman and
Warner, Congressional Intervenors
House Democratic Intervenors, that's

Representative McClinton and Senate
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Democratic Intervenors, Senator Jay
Costa, et al.

So does anyone have
anything at this point that they need
to bring to the Court's attention?
Good. Thank you. That's why we had a

status conference.

Okay.

With that in this
critical matter affecting the
constitutional rights of the people,
we will now proceed to hear argument,
receive evidence and consider the
proposed plans that were timely filed
by the parties in Amici on or before
January 24th, 2022. I almost said
'20.

So would the Carter
Petitioners --- counsel for Carter
Petitioners, please come to the
podium, and you can make your opening
argument.

ATTORNEY JASRASARTA:

Good morning, Your

Honor. And may 1t please the Court,
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my name 1is Jyoti Jasrasaria, and I
represent the Carter Petitioners who
first filed this lawsuit six weeks
ago. I'd l1like to start by thanking
the Court for i1its time and attention
to this important matter.
This Court is faced with

an unenviable task. Twelve (12)
parties and Amici have submitted
congressional redistricting plans for
this Court's consideration along with
metrics and arguments on a variety of
factors and the Court must sift
through the data and the arguments to
choose only one. But fortunately this
Court need not wade into unchartered
territory to accomplish this task, for
it has not one but two Pennsylvania
Court cases that together provide a
roadmap on how to arrive at a fair and
compliant Court adopted redistricting
plan.

Just four years ago the
Pennsylvania Supreme Court adopted the

2018 plan after striking down the
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previous plan as an unconstitutional
gerrymander. There the Court analyzed
proposed maps along four factors.
Contiguity, population of gquality,
compactness and respect for political
subdivision boundaries.

When looking at these
four factors in this case, we Jjust see
subtle variations among the proposed
maps . The Carter plan i1is exemplary on
all of these measures, but for the
most part, all of these maps are
contiguous, equally populated,
relatively compact and respectful of
political subdivisions, so 1it's
difficult to draw distinctions along
these measures, and therefore this
Court is still left with the gquestion
of how to choose a plan.

Luckily, the Supreme

Court's determination in Mellow V

Mitchell supplies the answer. After a

similar impasse between the political
branches in 1992, the Court in Mellow

upheld the Commonwealth Court's choice
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of the map and did so by representing
that three additional criteria could
be considered and these were partisan
fairness, communities of interest and
preserving the cores of existing
districts.

On the first two of
these factors, partisan fairness and
communities of interest, the Carter
Petitioners contend that some plans
strike a fair and more reasonable
balance than others. In particular,
we believe that the Carter plan does
well --- very well on these categories
and we also believe that some of the
plans, notably HB-2146, the voters of
Pennsylvania plan, the Citizen Voters
plan and the two Reschenthaler plans
should not be adopted on these
grounds. But ultimately neither of
these two factors either provide a
straightforward objective standard for
this Court to select Jjust one plan.

That leaves only the

preserving of the core of existing
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districts, an objective metric that
not only follows for Mellow, but 1is
consistent with the least change
approach that Court's routinely follow
when tasked with taking up
redistricting after the political
branches have failed to enact a plan,
as they did here.

As set forth in our
papers, and as we will demonstrate
during this hearing, the Carter plan
performs in the top tier of plans on
all of the criteria that I've
mentioned. But when you focus in on
this final factor preserving the
previous core adopted congressional
districts, 1t is in a league of 1its
own . Even after the loss of a
Congressional district after this past
year's census results, 87 percent of
Pennsylvania voters are able to remain
in the same district that they were 1in
before, which is significantly higher
than the same measure for the next

best plan and all of the rest that
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