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(The af orenenti oned cause cane

on to be heard Tuesday, April 18, 2023, before the
Honor abl e Russell T. Perkins, Chief Judge; J.

M chael Sharp, Judge; and Steven W Maroney,
Chancel | or, beginning at approximtely 9:01 a.m,

when the foll ow ng proceedi ngs were had, to-wt:)

MR, HART: Your Honor, | apol ogize. W
had t hought that our first witness, who is
going to be taken out of turn, M. Sean Trende,
woul d be here. He was driving from Chio | ast
night and has gotten a little delayed. W
think he's on his way over here but is not here
yet. And | just wanted to informthe Court of
that. W do expect himto be here this
nor ni ng.

CH EF JUDGE: W woul d be happy to take
hi m as soon as he gets here wherever we are in
proceedi ngs, so he can get back on the road.

MR, TIFT: Your Honor, just alittle
housekeepi ng neasure we di scussed wi th opposing
counsel, one of our Plaintiffs, M. Wgant has
an engagenent in G bson this evening and woul d
like to drive back after lunch. | understand

Def endants are not going to re-call him They
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are okay with himdoing so as long as the Court
I's okay with him doing so.

CH EF JUDGE: That woul d be fine.

MR TIFT: Ckay. W are prepared for
M. Cervas.

CH EF JUDGE: Do you need a few m nutes,
Counsel ?

MR TIFT: | probably just need a few
mnutes to swtch all the docunents back.

CH EF JUDGE: Ckay. Take your tine.

MR. HART: Your Honor, do you mnd if |
step out for a nonent and try to cal
M. Trende.

CH EF JUDGE: No. Help yourself, sir.

MR. HART: Your Honor, he is on H ghway
31. We think he's about ten m nutes away.

CH EF JUDGE: Dr. Cervas, you are stil

under oat h.

Dl RECT EXAM NATI ON BY MR TI FT:
Q Al right. Good norning, M. Cervas.
A Good nor ni ng.
Q By way of quick reorientation, yesterday

we were on your first report which is tab, your
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first house report, which is Tab 8 in everyone's
bi nders, or | guess | should say Exhibit 8.  And
you'll recall, we had discussed 13a. Then we had
been di scussi ng 13b, which maybe you can hel p us
remenber which page we need to look to to get back
to 13b.

A My illustrative plan start on Page 12 of
that first report under Tab 8, and ny house pl ans
13a and 13b can be found on Page 13 and 14.

Q Ckay. And we had been di scussing
noncont i guous census bl ocks yesterday. And | ooking
back now to Cervas house map 13b, | believe we had
gotten to the point of Defense experts made you
awar e of certain nonconti guous census bl ocks in 13b,
correct?

A That is correct.

Q And di d those nonconti guous census bl ocks
have any popul ation in thenf

A No. My recollection was that there was no
popul ati ons in any of those census bl ocks.

Q Ckay. And were you subsequently able to
pair those census blocks with their correct
contiguous districts?

A Yes. | delivered a supplenental report

correcting those noncontiguous. And | called the
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plans -- | consider these to be exactly the sane
maps. The only difference is that there are
technical corrections. So 13b e is a technical
correction. It's the sane plan. No other changes
have been made in the plan at all, except to nake
t he techni cal changes.

Q And we | ooked yesterday at the rebutta
report to note where you had put in links for 13b_e,
correct?

A Yes. It was on a different exhibit
because it was a supplenental report after
Def endant s experts pointed out these
technical errors.

Q Ckay. And so 13b_e what is the total
popul ati on variance on it?

A It would be identical to that of the 13b,
whi ch can be found in Table 3 on Page 18. And so
the total nunber of county splits in this table
listed TN county splits is 25.

Q So, that's the county splits. | think I
asked what's the total variance.

A The total variance is 9.96. And just
recalling the overall variance, you question keeps
referring to total variance. Sane terns, Courts

have used different terns all neaning exactly the
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sane thing, the difference between the | argest
district in the state and that was smallest district
in the state. And that was 9.96 percent and that's
under the 10 percent threshold that the US Suprene
Court established.

Q Ckay. And you said the county splits in
this map 13b_e are 257

A Yes.

Q And 13b e is now fully contiguous?

A Wul d be identical with 25.

Q But is it now a conti guous map?

A Yes. And | don't believe that Defendants

ever rebutted that fact, that those maps, the _e
maps are contiguous and therefore constitutional.
MR. SWATLEY: Your Honor, objection. It's

a |l egal concl usion.

CH EF JUDGE: The Court will disregard the
part about "and therefore constitutional."

Q (By M. Tift) In this map 13b and 13b_e,
did you nake any effort to not pair incunbents?

A In this map, no. Recalling that at the
time of this report, I was not provided data on
where the incunbents lived at the tinme of this
report.

Q All right. And now we can turn to
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Tab/ Exhibit 9, which is your Decenber 2022 rebuttal
report.

A Yes, sir.

Q Now, Exhibit 9 includes Cervas map 13c on
Page 3. Are you able to find that?

A The figures on Page 3, yes.

Q Ckay. And can you explain to us how you
got from13b to 13c?

A So again, recalling that when | naned the
map 13, it is indicating that Shel by County has 13
districts, and the boundary of Shel by County is --
all the districts are wholly within Shel by County.
And so, this continues that sane objective of
keeping 13 districts in Shel by.

But the expert wi tnesses for the

Def endants had pointed out that they believe that
the way | had paired ny District 80 from 13b with
t he adj acent Madi son County violated the | aw
according to one of the Lockert cases, because there
was not one whole district fully inside of Madison.

And | talk about that in this report.

| did not offer legal conclusions in nmy report. |'m
not an attorney nyself. | did not graduate |aw
school. M reading of the Constitution suggests

that the way | had done this is allowabl e under
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Tennessee Law.

MR. SWATLEY: Your Honor, objection.
That's a | egal conclusion. He just stated he's
not a | awyer.

CH EF JUDGE: He's saying that this
suggests, that goes back to what he is opining
about. We are not taking any of the experts'
| egal conclusions, to the extent they are |egal
concl usi ons, as evidence for us. W are not
bound by that. W are going to have to make
our own i ndependent determ nation. So, we are
viewwng it in that lens, but you are correct to
protect your record.

THE WTNESS: So, 13b has District 80,
which is a district that we believe is required
by the Voting Rights Act in a way that doesn't
| eave enough popul ation in Madi son County for
it to have its own district, so it needed to be
conbi ned wi th another county. | conbined it
with another full county so there's no
addi tional county split. In fact, it reduces
t he anmount of county splits found in the
enacted plan in doing so.

That said, in map 13c the Plaintiffs'

counsel asked if | could create a nmap where
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do District 80 identical to the enacted nap.
And that neans that District 80 and the
adj acent, | believe, District 73 would be
I dentical as the enacted map. And then see if
under that criteria if | could still
significantly reduce the nunber of overall
splits.
So in other words, to take away the
justification of additional county splits for
the VRA district. So, this map contains that
VRA district plus all the other 12 districts in
the state identical to the way the state drew
t hem
Q (By M. Tift) And can you rem nd us, you
are using a shorthand of VRA district when you are
tal ki ng about District 80. Can you rem nd us what
that nmeans to you?

A Right. The Voting Rights Act of 1965 says
in Section Il that you can't dilute the votes of a
protected mnority group and --

MR, SWATLEY: Your Honor, objection to the
extent he's interpreting |law and nmaki ng a | egal
conclusion. Again, just for the record.

CH EF JUDGE: Thank you. And we're

listening for his opinion, and we're going to
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make an i ndependent determ nati on about the
Consti tution.

MR TIFT: And | would say Plaintiffs are
fine with considering that a standi ng objection
iIf M. Swatley doesn't want to make it every
time a question is asked.

MR. SWATLEY: |'m happy to nake that
standing objection if the Court is okay with
t hat .

CH EF JUDGE: Let the record so reflect.

THE WTNESS: And so, Section Il of the
Voting Rights Act requires that we don't dilute
the votes of a protected mnority. And |
believe just fromny expertise that this
particul ar region and based on previous court
cases that this area of the state would be
protected by Section Il of the Voting Rights
Act. And therefore, the state has an
obligation to conply with that.

Though, | do believe that ny map 13b is
consistent with the Voting Rights Act, both in
the spirit of the Voting Rights Act and in the
process by which a redistricter were to go
about by drawing it without race as a

predom nating notive, but drawing it in a way
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that still satisfies the non-diluted properties

of the Voting Rights Act. |If there was a

conpelling reason to draw the district

i dentical to the way that the state does, this

map does that. It satisfies exactly the sane

criteria the state used.

Q Let ne ask, is District 80 in the enacted
house map a majority-mnority district?

A Yes. It's a nmpjority black voting-age
popul ation district. [It's right around 57 percent
bl ack voting-age popul ati on.

Q And is District 80 in 13b and 13b_e a
majority-mnority district?

A It is. It's over 50 percent plus one
bl ack.

Q And is District 80 in Cervas house map 13c
a mpjority-mnority district?

A It's identical to the enacted map and
therefore, it has the exact sane properties as the
enact ed map.

Q And we have District 80 and you have
nmentioned the other district in Madi son. Throughout
your maps, does the other Mdi son County district
have a consi stent nunber?

A Yes. | see it right here, District 73.
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Q So is it accurate to say the districts you
are tal king about here are 80 and 73?

A Yes.

Q And in 13b and 13b_e did the way that you
drew District 80 | eave enough space in Mdison
County for a full additional district within Mdison
Count y?

A Yeah. In map 13b, and it's technical
corrected that 13b_e, there would not have been
enough popul ation left in Madison County for its own
district. So it would need to be paired with
anot her district, though, not creating any
additional splits.

Q So did your District 80 in maps 13b and
13b e lead to the need to conbine the rest of
Madi son County with an additional county or nore?

A Does nmy drawing of District 80 lead to the
necessity of including the population
[unintelligible] of Madison County with the
subsequent adj acent county? Yes.

Q And again, did you create the District 80
in reliance on federal |law or state | aw?

A District 80 would be by the Voting Ri ghts
Act, which is federal |aw superseding that of

Tennessee Law.
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Q Al right. So |ooking to map 13c and
using the actual district nunbers this tine, so are
Districts 80 and 73 in map 13c exactly the same as
they are in the enacted house nap.

A They are.

Q Al right. You have spoken about
mai ntaining Districts 80 and 73 fromthe enacted
house map in 13c. D d 13c have any ot her changes?

A Yes. So, because you are changi ng
District 80, you have to change all the districts
surrounding it because it affects the different
counties. Like alnost every decision in
redi stricting, when you change one line, you end up
having this ripple effect that goes pretty
significantly far.

And | was tasked with trying to keep
t he nunber of county splits to a low level, and to
do that, because District 80 itself is creating
three county splits, | had to add county splits to
re-create the enacted plan. So | had to find
sonmewhere else in the map to reduce it back down.
So there is changes in, | believe, over 20 of the 40
districts that are not identical to the enacted map.

It caused a | ot of changes throughout

this map, though not anything that should be
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regarded as substantial, because the Voting Rights
Act districts are not changing. [It's just which
counties go with what to create the other districts
in the state.

Q So overall how many majority-mnority
districts are in map 13c?

A 13c w |l have identical 13
majority-mnority districts. Al of themidentical
i n shape and i n denographics identical to the
enact ed pl an.

Q And how many county splits are in map 13c?

A You can see the date in Table 1 on Page 5
of this report, and here | show there are 24 county
splits in map 13c.

Q Ckay. And what's the total or overall
popul ati on deviation for map 13c?

A It's still 9.96. Quite high, again,
because recal ling yesterday's testinony, because
there are districts in the enacted map that have
very high deviations. And they are not affected by
nmy map. So those high deviations continue to
persist in ny map.

That includes -- there are three
districts in Montgonery County. And they all have

5.09 percent, too many people by 5 percent in all
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three of those districts. Because | perpetuated
those districts in these maps the deviations are
still really high. Unless | were to do sonething
about that and alleviate the popul ation there, we'll
conti nue to have those very high popul ati on
devi ati ons.

Q And you say "very high." How does the
9.96 conpare to the enacted house nap's total
devi ati on?

A It's high in a sense that it's very close
to the 10 percent threshold. But the enacted map
itself is at 9.9 percent, and this is 9.96, so it's
.06 percent nore, which is to say not very nuch
nore. But it's still high and there are ways to
reduce the total population deviation if one chooses
to. And if you just | ook over, |ike your eyes, just
slightly to the right here, you will see that 13d
has a 9.89 percent deviation. So there are
potential ways of alleviating the total deviation.

But in this map, alnost all of the
| egi slature's choices are naintained. In only very
few, the additional splits that are added to this
map are elimnated to reduce the total nunber of
county splits.

Q In map 13c, did you nake any effort to
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avoi d pairing incunbents?

A In map 13c, no. The only thing | was
attenpting to do in map 13c was to make District 80
identical to the enacted plan. And | had no ot her
objectives in that plan, other than to continue to
mai ntain a | ow nunber of county splits throughout
the state because that's what the Tennessee
Constitution says.

Q And simlar question in map 13c, did you
nmake any effort to change the core preservation as
conpared to your previous nmaps?

A No. Again, the only objective of map 13c
was to fix the District 80 to be identical to the
enacted map and to continue to | ower the nunber of
county splits, no other objectives.

Q Ckay. Now, at sone point did you becone
awar e of any nonconti guous census blocks in map 13c?

A No.

Q And are you aware of any nonconti guous
census blocks in map 13c to this day?

A | have not been able to identify any and
nobody el se has identified any non contiguities in
map 13c.

Q Two pages over we see your illustration

for map 13d on Page 5 of your rebuttal report. Have
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you been able to find that?

A Yes.

Q Ckay. Now explain to us how you got from
map 13c to map 13d?

A So, Defendants' experts had criticized map
13b and the other maps that | had provided as
illustrative, because they failed to retain the
cores of the prior districts and that they paired
too many i ncunbents. And so map 13d was a response
to those criticisns.

Q Ckay. And so, that being a response to
those criticisns, what did you do to respond to
those criticisns?

A So at this point, | was provided
confidentially the incunbents' addresses for all
menbers. | don't know anythi ng about the actual
data, other than that's the data that was provi ded
to ne by the Defendants for ne to unpair the
i ncunbents.

So, now that | have that data, |
could draw a map that did exactly as |I've said, kept
Shel by County and Davi dson County and Knox County
and Ham I ton County, all those urban counti es,
District 80 and 73, and various other districts in

the state identical to the enacted map. But now
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unpair incunbents anywhere | could to reduce the
nunber of what M. Trende call ed doubl e bunks, so |
used his termhere in the report. You mght call it
a paired incunbent, so that two incunbents didn't
have to face each other in the next election.

And | also did as nmuch as | could to
retain the cores of the prior districts. And that
was defined by the Defendants' experts as the cores
of the 2012 enacted map. And so the nunbers
reflected in Table 1 under 13d, the very | ast
colum, shows that there is 80.1 percent of the
cores are retained. That nmeans that 80 percent of
the districts are unchanged from 2012. That nunber,
| believe, either matches or exceeds the nunber in
t he enacted nap.

And you al so see in the very last row
of that that, there are only six double bunks. And
you can conpare that to the first colum. | see now
| have the enacted plan listed. Those nunbers are
identical to the enacted pl an.

So reading through the table, you can
see that 13d has a |l ower overall deviation, because
in 13d -- well, I'"'mnot exactly sure how the
devi ati on goes down. | don't want to speak to that

ri ght now, because |I don't have nore data in front
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of me. But the total deviation is |lower than the
enacted map. The average deviation is |ower than
t he enacted nap.

The conpactness scores are
equi valent. | believe they are both higher. \Which
on conpactness, higher is better. Core retentionis
i dentical and double bunks is identical. So 13d is
in every way either identical or superior to the
enacted map, particularly on the county splits
measure, which went from30 to 24.

Q Ckay. And you have just wal ked us through
this chart. W are |looking at Exhibit 5. | do want
to focus specifically just to nmake sure that we have
talked it through. You have said that your
obj ective here was to work on core retention and
doubl e bunking. On the netric of core retention,
how does 13d conpare to the enacted house map?

A They both score 80.1 percent identical.

Q And | know it's listed double bunks here.
Am | accurate if | also call that incunbent
pai ri ngs?

A Yes.

Q On the nmetric of double bunks or incunbent
pai ri ngs how does, how does 13d conpare to the

enact ed house map?
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A They both have exactly six.

Q And on the question of overall deviation
how does the enacted nmap conpare to 13d?

A The enacted map has a 9. 90 percent overall

devi ation, and 13d has a 9.89 percent overall

devi ati on.

Q So 13d's deviation is sonewhat |ower,
correct?

A Yes.

Q And it's not on this summary chart, but
how did the majority-mnority districts conpare
bet ween t he enacted house map and 13d?

A This is a series 13 map if you wll, so
the majority-mnority districts are identical
including District 80, absolutely identical to the
enact ed map.

Q Okay. And in addition how did the county
splits conpare between 13d and the enacted house
map?

A In the enacted house map, there are 30
county splits. In 13d, there are 24, six |ess than
t he enacted nap.

Q Looki ng back to the second page of your
rebuttal report, in your first bol ded point you

addr ess nonconti guous census bl ocks. Wat are you
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explaining in this section of your report?

A This is the section where | thank
M. Honmes for identifying the zero popul ati on non
contiguities that were in maps 13b, 14a, 13.5a, and
13.5b. And |'m acknow edgi ng that those were
technical errors that had no effect on the plans and
that | have nade those corrections, which the |inks
are found later in this report.

Q Those |inks are found on Page 5 in the
f oot notes, correct?

A That's right. Footnotes 9 through 12 have
t hose corrections.

Q Ckay. And then, you are also reporting
sonet hing here in point two about map 13a. Can you
expl ai n what point you are nmaki ng about 13a here?

A In case it wasn't clear fromnmy prior
report, | did not think that map 13a was one that
was vi abl e because of the potential violation of the
Voting Rights Act in District 80. So | was
reiterating that that was the first map | drew. It
was t he baseline by which the other ones cane about
but that it was not a viable map.

Q Ckay. And then, on Page 4 your ninth
poi nt, you address core retention and i ncunbency

protection. Have we pretty nuch covered the core
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retention and i ncunbency protection opinions in your
previ ous testinony?

A If | could just add that, |ike, reading
t hrough the Tennessee Constitution and certainly in
the US Constitution and in federal statute, there
are absolutely no nentions of core retention or
I ncunbency protection. And in the gui dance provi ded
by the state house redistricting subcommittee
docunent that | used as ny guidelines, these were
not nentioned. These two, core retention and
i ncunbent pairings were not nentioned as criteria.

Q Ckay. And did anything in the Defendants’
experts' wtnesses reports, upon your receivVing
t hem change your opinion in this case concerning
whet her fewer counties could have been split while
still conplying with the federal constitutiona
requi rements on the 2020 census data?

A No. My opinion renmai ns unequi vocal that
the | egislature could have enacted a plan with far
fewer splits. And | think that the preponderance of
evi dence that | have given here shows that that's
absol utely 100 percent true.

Q And do you submt for the Court that your
opinions in your rebuttal report that we just | ooked

at al so support your just stated opinion?
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A It actually furthers ny confidence in this
matter that even hol ding al nost every one of the
State's legitimate state interest, including things
that are not found in the Constitution, |ike core
retenti on and i ncunbent protection, they still could
have reduced the nunber of county splits in this
plan and they failed to do so.

Q And in your 13d, how many fewer county
splits could they have enacted while still neeting
all those netrics?

A A total of six counties could have been
not split while holding everything el se constant.

Q And in that map, would the variance have
been the sanme or better?

A It woul d have been better.

Q Al right. Let's turn nowto Exhibit 10.

MR, SWATLEY: Your Honor, | would just

li ke to go ahead and object. This is the

suppl enental report we contend was subm tted

| ate after the closing of discovery according

to the Discovery Oder. | realize the Mtion

in Limne was ruled on. | just want to
preserve the objection.
CH EF JUDGE: Thank you. Noted.

(bj ection overrul ed.
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MR TIFT: And Plaintiffs are simlarly
fine wth the standi ng objection on that point
and even believe that a denied Mtion in Limne
does preserve that objection throughout the
trial. But we are fine with considering that a
standi ng obj ecti on.

Q (By M. Tift) Ckay. | have just directed
you to Exhibit 10. Do you recognize this as a
response authored by you to the Defendant expert
deposi tions?

A Yes, this is dated January 9, 2023.

Q And what was your reason for generating
this report?

A There were two issues that Defendants'
experts pointed out in their depositions.

Q If I can interrupt you for a second, did
their depositions take place after the report we
just | ooked at or before it?

A It was after that report, because they
were now responding to that report. So this report
is just a response to their criticisns of ny prior
report.

Q Were they criticisns related to one
specific map fromyour rebuttal report?

A Yes. Because 13c had no nonconti guous
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districts, and so otherw se, they had nothing to say
on that nap.

Q So does this response only concern
revisions to your map 13d?

A That is correct.

Q And what two criticisnms did Defendants'
experts raise in their depositions concerning mp
13d?

A They rai sed a concern about nonconti guous
census block. And though | wite in here that there
was a single one, | actually now believe that there
were two. We showed yesterday on the giant exhibits
that there was another one in the map that we are
now going to talk about. | believe that probably
was al so existing in the other one but | did not
catch it. So it continued on in the next iteration.
So there's this single, noncontiguous block that I
was able to identify in 13d.

But they also claimthat | had
i nproperly, quote, double split Sullivan County,
which is the county that is the very far northeast
of the state on the North Carolina border.

Q Al right. Let's talk about that double
split first, and | believe you have got sone

illustrations that m ght assist you in tal ki ng about
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that. But can you address the double split and what
you did in 13d _e concerning that?

A So, rem nding you that the task was to
retain as much of the cores as possible in this 13d
map, this particular area of the state has | ost
popul ation. So the Districts 1, 2, and 3, which are
the districts as they are nunbered in this part of
the state, had to expand. They had to include nore
popul ati on, which neant having to over into the
Hawki ns County creating an extra split but by
necessity. No matter how you draw t hese pl ans
there's going to be a forced split here.

The question is which district gets
split? Instead of having District 3 go through four
different counties the way the state | egislature had
done, | had it go through only three counties and
had District 2 span two counti es.

Agai n, the configurations can be done
kind of any way you want. They are three districts
that are all contained in the sane popul ati on bl ock.
And because the goal of that map was to retain the
cores, | matched it up as closely as possible to the
2012 map and retained the nost anount of cores
possi ble. And the way that worked out was to create

what they call a double split.
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| personally, as a mapmaker, find it
to be a better way of mapping, the way | had done it
inny 13d, and | stand by that as a legitimte
deci sion. Because a county instead of going on kind
of aimessly into nultiple counties gets nore
limted, and then you have a nmuch nore conpact
second district, so it really increases conpactness
alot. And it also had the virtue of increasing
core retention.

So in map 13d e this is a correction
to both the noncontiguous zero popul ati on census
bl ocks and to configure this Districts 1, 2, and 3
much nore closely to the enacted pl an.

CH EF JUDGE: Just for the record, |
bel i eve the expert stuck his head in the
courtroom

MR. HART: May | go check?

CH EF JUDGE: Yes.

MR TIFT: And | believe we could finish
addressing this double split and then be at a
good point if he is ready. |s counsel okay if
| do that while M. Hart has stepped outside or
should we wait a second?

MR RIEGER Let's wait a second until M.

Hart has had an opportunity to chat.
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MR TIFT: Ckay.
[ Respite.]

Q (By M. Tift) Ckay. So we have been
| ooki ng at these Pages 2 and 3 illustration show ng
the different Sullivan, Hawkins, Carter, Johnson
Counti es, and you were explaining what the double
split was in your map. Do you see in the nmap you
created, 13d, what Defendants refer to as a double
split?

A Yes. So now we are |ooking at Page 3, so
it would be Figure 3 on Page 3 zooned in on those
Districts 1, 2, and 3. And you can see that
District 2 is part Sullivan County and part Hawkins
County. And District 1 is fully contained in
Sullivan County. And District 3 is just the part of
Carter, all of Johnson, and all of Sullivan.

Q And what did you do to address this
criticisnf

A So, you will see in Figure 4, District 2
nowis all within Sullivan County, as is District 1.
And District 3 now spans those four counties. And
you'll also notice that the shape of 13d e of
District 3 is nuch nore bizarre and nuch | ess
conpact. So they both are legitimte ways of

configuring these districts. M 13d is nore conpact
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and preferable to ne as a mapnaker, but you can see
that the districts are all contained in the sane
counties. There's the sane exact nunber of county
splits.

However one configures these
districts has no effect on the nunber of county
splits in the map or any of the other. Variation is
shared between these, so you can adjust the
boundaries to create | ow popul ati on devi ati ons as
possi bl e between these districts. So there's no
meani ngful difference between any of these nmaps on
the neasures that matter here.

Q Ckay. So did your revision from13d to
13d _e renpve the double split that was pointed out
by Defendants' experts?

A Yes, it's now renoved. So Districts 1 and
2 are conpletely and wholly contained within
Sul l'i van County, and there's no double split.

MR TIFT: GCkay. W would suggest pausing

Dr. Cervas at this point for M. Trende to

proffer his testinony.

CH EF JUDGE: That works for the Court.

We're going to take about five m nutes.

[9:44 A-M, a recess was had
until 9:51 A M]
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MR, HART: Your Honor, Steve Hart, Speci al
Counsel in the Tennessee Attorney Ceneral's
O fice on behalf of Defendants. Appreciate
your indul gence with us on getting our expert
W tness here. That was my m sconmuni cation to

hi m about what tinme to be here. | apol ogi ze.

Sean Trende,

havi ng been first duly sworn, testified as foll ows:
DI RECT EXAM NATI ON BY MR HART:

Q Al right. Wuld you state your nane for
the Court, please.

A Sean Patrick Trende.

Q And, M. Trende, what is your current
enpl oynent ?

A " mthe senior elections analyst for
Real ClearPolitics. |I'malso finishing up ny PhD at
the Chio State University.

Q And | have handed you what's in the
bi nders as Exhibit No. 16. And is that the expert
report that you prepared in this case?

A Yes, sir.

Q And when was this report prepared?

A This report was prepared in the second
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hal f of 2022. |'mnot sure about the exact date.

Q And who prepared the report?

A | did.

Q And refer you to the |ast pages | abel ed
Appendi x A is that your curriculumvitae as of
Novenber 20217

A Yes, it is.

Q And is that correct and accurate as of
t hat date?

A Yes, it is.

Q Are there any significant changes that
have occurred to your CV?

A The PhD shoul d be expected 2023. That's a
typo. And that's still the expectation. Oher than
that, no, there's no significant updates.

Q Does Page 1 of your CV accurately set
forth your formal education?

A Yes, it does.

Q And woul d you just summarize your

educati on.
A Yes. So | graduated fromYale with a
degree in history and political science in 1995. In

2001, | went to | aw school at Duke University. And
at the tinme Duke offered a program where you coul d

get a joint degree with one of their other schools,
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so | opted to get a Masters degree in politica
science at the sane time. And | was awarded both in
2001.

In 2016, | started to earn nmy PhD at
Chio State in political science. And when | showed
up, they | ooked at ny experience with nmy Masters
degree and suggested that rather than go through
their quantitative nethod sequence that | go over to
the statistics departnent and take ny quantitative
nmet hods there. So | earned a Masters degree in
applied statistics, which was awarded in 2019.

And | have turned in a conplete
version of ny dissertation and expect to be awarded
t hat degree at the conclusion of the sumer term

Q And will you tell the Panel just briefly
how does that coursework and your education relate
the redistricting issues?

A So one of the chapters in ny dissertation
has to do with application of communities of
interest to redistricting sinulations, so it
i nvolves a pretty deep dive into redistricting
met hods. | al so took coursework in geographic
i nformati on systens prograns, which is where you
| earn about shapefiles and all the building bl ocks

of redistricting. And | also did an i ndependent
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study in preparation for ny dissertation chapter on
the redistricting literature.

Q And refer you to Page 2 of your CV it
lists previous expert testinony in over 20 matters;
is that correct?

A That is correct.

Q And wi Il you just sunmarize your
experience testifying as an expert w tness?

A So, | have testified in a variety of
contexts. But in the political and racial
gerrymandering context, | testified in the Wiitford
v. Nichol case, as well as the Rucho v. Common
Cause, which are the two that went up to the Suprene
Court of the United States. | also have testified
in a variety of cases this senester -- or this
senester, this cycle.

Every blurs together, Your Honor.

The nost prom nent of which were
probably the Maryl and case, where that map was
struck down as a political gerrymander in reliance
on ny testinony. And then the Harkenrider v. Hochul
case, where the three New York Courts struck down
that map as a political gerrynmander.

Q And can you just briefly sunmari ze how

your previous expert testinony and work relates to
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the issues in this lawsuit that you are bei ng asked
to be an expert on?

A So, in all those cases, particularly the
Maryl and case, we focused on issues that are
relevant to this case: County splits, conpactness
measures. You know, there are additional issues
i ncluding various criteria for determ ning whether a
map is a political gerrymander, which | understand
are not raised in this matter, but the core matters
of looking to see if incunbents are paired, | ooking
to see if counties are cracked is included there.

| also testified in NAACP v. MMaster
and have pending testinony in the Texas raci al
gerrymanderi ng/ VRA case. So | have experience there
with sone of the, | guess, side nmatters raised by
this litigation.

Q Page 3 of your CV |lists court
appoi ntnments. Can you tell us about these court
appoi ntments and how they relate to redistricting
I ssues.

A So the first court appointnent issue was
actually the Suprenme Court of Belize appointed ne as
special master for the Court in their version of
Baker v. Carr. So | was tasked with the Court of

sunmari zi ng i nternational standards of fairness and
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redistricting for themand then was asked to prepare
alternative maps that would conply with

i nternational standards of fairness simlar to our
VRA G ngles step one, just to offer proof of concept
that you can, in fact, do this in their country.

Fromthere, | was appointed as a
Voting Rights Act expert by the Arizona | ndependent
Redi stricting Comm ssion. | was counsel to counsel,
| suppose. The lawers that were advising the
| ndependent Redi stricting Comm ssion relied on ny
advi ce and Professor Ansol abehere at Harvard
Uni versity on whether the maps that were being
conplied with the Voting R ghts Act.

And then, | was appointed, along with
Bernie Gof man as special master by the expert
report of Virginia when their |ndependent
Redi stricting Comm ssion deadl ocked to draw the maps
for them So, Dr. Gofman and | drew t he
congressional state senate and state house maps.

And pretty proud that the two states
| worked on were about the only sw ngish state maps
that didn't get challenged so far this cycle.

Q And when you were appoi nted special master
in the Virginia matter, did you draw any nmaps in

t hat case?
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A So, Dr. Gofman and I, we coll aborated on
every map that was drawn, but we drew the
congressi onal state senate and state House of
Representative maps.

Q Do you know if Dr. Cervas drew any maps in
t hat case?

A | don't believe he did.

Q In addition to your expert testinony you
provided in nunerous matters and court appoi ntnments
regarding redistricting, will you briefly sunmarize
your teaching experience and experience with
publ i cati ons and presentations that woul d be
rel evant regarding redistricting?

A So | have been teaching for the past five
years as part of ny grad school. This one was not
related to ny grad school, but | was appointed
| ecturer at Chio Wesleyan University to teach
Ameri can Denocracy and Mass Media. But after that
at Ohio State, | taught the Intro American Politics
class in, | guess, four senesters. That class
touches briefly on redistricting as part of
expl ai ni ng how congressi onal districts are drawn.

The nore in-depth work is a class
that | have kind of put together, and |I'mteaching

it this senester, as well, and that's Political
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Participation and Voting Behavior. And so the first
half of that class is designed as |like a theory
section: \What notivates people to vote, how do
peopl e make their choices when they go into the
voti ng boot hs, how do canpaigns interact with
peopl e’ s deci sions on how they are going to vote.

The second half is an application.
So we take the theory that we learned in the first
hal f and | ook at real world problens. And one of
the real world problens that we spend a lot of tine
on is political gerrymandering.

W probably spend two weeks on raci al
gerrymandering and the Voting R ghts Act and then
t hree weeks on political gerrymandering, |ooking at
how courts have dealt with these issues, what
political scientists have suggested as netrics. W
go through in detail how you cal cul ate the various
conpactness netrics and go through traditional
redistricting criteria and how political scientists
have suggested those criteria be dealt wth.

And then, I'mpretty excited for
Friday. Their final project is to actually draw a
map and present it to the class trying to conply
wi th one of the variance suggestions political

scientists have made. So, |'m |l ooking forward to
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seei ng what they cone up.
Q Very good. Thank you. And in addition to
t he Appendix A, the CV, does your report correctly
list your background in ternms of education,
pr of essi onal experience, publications, court
appoi ntmrents, expert testinony on Pages 1 through 5
of your expert report?
A Yes, sir.
MR. HART: | nove the Panel find that
M. Trende is qualified as an expert regarding
redi strict mapping and use of tools to do that
mappi ng, map eval uations, redistricting
criteria, and related redistricting issues by
virtue of his know edge, skill, experience,
training, and education so that he coul d
testify in the formof an opinion in regard to
these redistricting related issues.
CH EF JUDGE: Any objection?
MR, GARRI SON:  No objection, Your Honor.
CH EF JUDGE: He will be recogni zed as an
expert and allowed to testify as such.
MR. HART: Thank you.
Q (By M. Hart) And in this case you were
retai ned by the Tennessee Attorney Ceneral's Ofice

on behal f of the Defendants, correct?
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A That is correct.

Q And what was the scope of your engagenent?

A So, | was asked to evaluate the Tennessee
maps passed in response to the 2020 census. Then, |
was al so asked to review the maps that were
presented by Dr. Cervas in his initial report.

Q And you weren't asked to generate any nmaps
of your own in this case, were you?

A No, | was not.

Q Does Page 6 and 7 of you're expert report,
Exhibit 16, correctly reflect the scope of your
engagenent ?

A Yes, 1t does.

Q Referring to Exhibit 16, Part 3 on Page 7,
does that provide an accurate sunmary of your
opi nions as of the data of this report?

A Yes, it does.

Q And are those your opinions to a
reasonabl e degree of professional certainty?

A Yes, they are.

Q And who devel oped these opinions, whose
opi nions are these?

A These are ny opini ons.

Q Whose anal ysis were these opinions based

upon?
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A The anal ysis was perfornmed solely by
nysel f.

Q Whul d you just give us a sunmary of your
opi nions as you set forth in the report?

A So again, this is responding to the
initial maps that were drawn in Dr. Cervas' first
report, and | had five opinions:

The first was that his maps forced
the legislature, as | put it, play chicken with the
VRA by dismantling a likely ability to el ect
district in South Central Tennessee.

| also noted that there were
difficulties in the Madi son County area, because
they predict that all of them except for 13a failed
to create a district that was contai ned whol ly
wi t hi n Madi son County, when such a district could
have been drawn.

| noted that final two maps traversed
a county boundary wi thout offering justification for
doi ng so.

Then, 1 | ooked through his nmaps to
| ook at core retention and pairing of incunbents.
And | think the best way to put it is they had | ow
rates of core retention and they paired a huge

nunber of incunbents together.
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So, because of this, at |east as of
the end of the first report, there was no
denonstration that you could create legal districts
that could pass the |legislature and wthstand VRA
scrutiny.

Q Ckay. Let ne take you back to the first
poi nt you tal ked about, which the maps woul d have
the state play chicken with the VRA. Wlat do you
nmean by that and why is that inportant, if it is
i nportant?

A Wel |, because the legislature has to try
to conply with the Federal Constitution and federal
| aw, which requires you to draw ability to el ect
districts where the mnority group can elect its
candi dates of choice in certain circunstances. Wen
you have a performng district that's consistently
el ected a bl ack candi date of choice, dismantling
that district is sonmething the |egislature is going
to want to avoid, both for |egal reasons and for
just the optics of doing so.

Q You tal ked about the maps creating
difficulties in the Madi son County area. WII| you
explain that a little bit nore?

A So that is the issue that nost of the maps

don't create a district wholly within Madi son County
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when you can do so.

Q Does your report at Page 7 contain an
accurate sunmary of your opinions?

A It does.

Q For purposes of preparing your report, and
"1l refer you to Page 8 of your expert report,
Exhibit No. 16, what data did you review and rely
upon?

A So, Dr. Cervas provided |links to his maps
that he had drawn in Dave's Redistricting App. So
|, of course, relied upon those and seen what he had
dr awn.

| al so downl oaded Tennessee political
materials for the block precinct and county | evel
fromthe redistricting data hub, which is kind of a
consortiumof redistricting experts pool data, so
it's relied upon by experts in litigation routinely.
That was for conducting ny own anal yses of his maps.

And then, | did review the Suprene
Court of Tennessee's three opinions in the Lockert
series of cases. So, those were the nmain things
upon which | relied.

Q And in this case, Dr. Cervas relied upon
Dave's Redistricting App for his software, correct?

A That is correct.
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Q Are there other standards that are used in
the redistricting conmmunity, other tools |ike that?

A Yeah. There's a variety of maps.
Maptitude is probably the nost prom nent. There's
software | know they use in Texas called Red Apple.
Maptitude is the nost common. There's also Esri
of fers a product that sone groups w il use.

Q I n your experience doing naps, can you

conpare the use of Dave's Redistricting App to

Mapti t ude?
A | nmean, | think Maptitude is the gold
standard redistricting tool. Wen | was draw ng the

Belize districts on ny own, that's what | used.
|"ve used Dave's Redistricting, as well. It's
certainly good as an instructional tool.

Q I n using Dave's have you ever encountered
any software problens regarding contiguity?

A Not that |'m aware of.

Q And when you did your review of
Dr. Cervas' maps, did you see any noncontiguity
i ssues show up on your Dave's App?

A | don't know that | checked the contiguity
in Dave's. | would have downl oaded the data into R
which is a statistical processing tool and | ooked at

it that way, because there's ways to contiguity via
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that. But | don't recall seeing anything in the
summary screen for it. You could also eyeball it.
Those little dots were plain | ooking at the map.

Q What if anything did you do in regard to
third parties in constructing your datasets?

A So this is commonplace in politica
science. \Wien you are |ooking at election results,
there's often three or four small party candi dates
or independent candi dates. The general rule is that
you just exclude those. So if you have an el ection
where the Republican gets 50 percent and the
Denocrat gets 48 percent, you would cal culate what's
called the two-party vote, which is just to take
that 98 percent of the vote and split that. So you
would call it a 51/49 el ection.

So all of my political data are
presented that way, in keeping wth the standards of
t he discipline.

Q Ckay. |'Il refer you back on Exhibit 16,
Section V of your report. Does this accurately
refl ect your opinion regarding the specified Cervas'
maps?

A It does.

Q And for the record, this is Pages 9

t hrough 19 of your expert report?
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A That is correct.

Q And woul d you explain your analysis in
Section V-a. regarding Cervas map 13a, which is set
forth on Pages 9 through 12 of your report?

A Yeah. So, the first map shown here is
what | call the benchmark map. It's the enacted
pl an that shows the nmakeup of District 73 and 80.

And | wi Il apol ogize for the ugly
color schenme. |It's called the viridis color schene.
And it has the benefit that col orblind people can
read it, and if you print it in black and white, you
can see the distinctions. So that's the reason
use that.

But basically, this is the district
that's been represented by Representative Shaw since
2000. And you can see that you have District 73
contained entirely within Madi son County. This is a
heavily Republican district. And Representative
Shaw represents District 80, which is a heavily
Denocratic, heavily African-Anerican district
maj ority.

Q And what was your opinion regarding the
Cervas map 13a did you have any criticisns?

A Yes. So if you look at Dr. Cervas' nmap,

13a, for exanple, which is denonstrated on Page 12,
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it takes that map and substantially reconfigures it,
such that there is no majority black district in the
area. |In fact, all the districts that are left in
the area are all heavily Republican districts. So
this map woul d be exceedingly unlikely to elect the
bl ack candi date of choi ce.

Q And why is that inportant?

A Wel |, because the Voting Rights Act, if
you can draw a majority black district, which has
been done, denonstrated by the enacted plan, and if
that district denonstrates racially polarized
voting, you are required to draw the district under
the Voting R ghts Act.

Q Wul d you call that a federal requirenent
t hen?

A Yes, that's a federal requirenment. There
may be a state anal ogue that |'m not aware of, but
that is a federal requirenent.

Q And on Page 11, you set forth a chart
about ecol ogical -inference analysis. Can you tell
us what that chart is show ng and what this neans?

A So, in | opinion, the best way to
determne if there's racially polarized voting is
just to ask people. And if we can exit polls,

that's great, but unfortunately we don't have exit
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polls for subsections of Tennessee. So, what
political scientists in |lieu when they don't have
this data is to use a variety of techni ques.

For a long tine they used sonething
cal l ed ecol ogical regression, which is just a
regression analysis perforned on the precincts in
the area. The problemw th that is that regression
anal ysis generates a line. And lines go from
negative infinity to infinity. So, at a certain
point, you will start generating percentages in
excess of 100 percent or |ess than zero percent,
whi ch don't exist.

So, inthe "90s Gary King, foll owed
by sone other political scientists and
statisticians, cane up with sonething called
ecol ogi cal inference. The algorithmis about 12
pages long, so | won't go into the details. But the
basic idea is that it uses statistical techniques to
place limts on that |ine so you don't get absurd
estimates. And to ny understanding, this is a
wi dely accepted nethod for determ ning how subgroups
vote in courts across the country. | don't think
it's controversi al

Q And in light of this analysis you have

tal ked about, would you summari ze your opinion
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regarding map 13a, which you show on Page 12 of your
expert report?

A So, as you can see fromthe table on Page
11, the estimate is that the black vote in this
district enacted by the | egislature, about
three-quarters of the black popul ati on votes
Denocrat. About a little nore than three-fifths of
t he Republicans vote Republican, so you have
racially polarized voting in the area. So, Dr.
Cervas' map 13a woul d dismantle a functioni ng Voting
Ri ghts Act district causing problens for the
| egi sl ature enacting that nap.

Q Let ne refer you to Section V-b. which
starts on Page 12 and 13 of your report. D d you
perform any analysis of Cervas map 13b?

A Yeah. So, Dr. Cervas nentioned that it
had been brought to his attention in his report that
this mght have caused VRA problens. So there's
sone additional maps that attenpt to address this
I sSsue.

The problemw th these maps is that
as we can see from Cervas map 13a and fromthe
enacted map on Page 10, you can draw a district
wholly within Madi son County there. And Dr. Cervas

map, which is illustrated on Page 13, while it does
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draw a majority "VWAP" district, it does not draw a
district that's wholly contained wthin Madi son
County.

And we know you can do that while
respecting the Voting R ghts Act, because that's
what the enacted plan does. It draws that Voting
Ri ghts Act conplied district, while maintaining a
district that's wholly w thin Mdi son County.

Q Ckay. And referring you now to Page 13
and 14 of your expert report, did you do anal ysis of
Cervas map 14a?

A Yes. So, Dr. Cervas' map in 14 doesn't
bind itself by the legislature's districts
el sewhere. But once again, it creates the sane
probl em of not drawing a district that could be
contai ned wholly within Madi son County. So it's run
into the sane problem as the precedi ng map.

Q Does 14a create any problens wth Shel by
County?

A So that, | believe, is later in the report
where it crosses --

Q Maps 13.5a and 13.5b, |I'm sorry.

A So, maps 13.5a and 13.5b have the sane
i ssue with Madi son County. They don't create nmaps

that are wholly within. In addition, if you | ook at
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the illustrations, the bl omups on Pages 17 and 18,
this map includes a district that traverses the
Shel by County, Tipton County boundary, which to ny
under st andi ng you are not allowed to do w thout
offering sone sort of justification. And | didn't
see a justification offered in the Cervas report.

Q And on Section V-e. of your report, it's
entitled "Dr. Cervas' maps do not Account for
Legitimate Districting Considerations.” Could you
expl ain what those considerations are, if any?

A Yes. So, | was asked by counsel to |ook
at other considerations that Courts have enpl oyed
besi des m nim zing county splits. So there's a
couple factors that States take account of. The
first is core retention, which at least in sone
federal courts has been recognized as a legitimte
redistricting principle. And the second is avoi ding
I ncunbent pari ngs.

So, if you | ook at the tables
i ncl uded on Page 19, you can see the various nmaps
t hat have been proposed: The enacted map, Al3, B13,
Al4, and then A and B13.5 and conpare the anount of
core retention in those naps versus the enacted
plan. And you can see in every situation the

enacted plan offers higher core retention than any
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of Dr. Cervas' alternative plans.

Q And you didn't get to wite a rebuttal
report in this case, did you?

A No, | did not.

Q And did you do any further review of
Cervas map 13c after Dr. Cervas appended his
rebuttal report Decenber 2nd, 20227

A | did read Dr. Cervas' rebuttal report,
the initial one.

Q Ckay. Did you find any problenms with map
13c?

A So, as | recall that, map had contiguity
issues with it. There were a coupl e of
nonconti guous districts that were drawn.

Q Goi ng back to your Exhibit 16, the expert
report you filed in this case, did you have an
opi ni on regarding the enacted map, which is the map
that the | egislature approved?

A Yeah. So, if you |look, for exanple, at
the core retention table on Page 19 -- | probably
shoul d have explained. Core retention is the
percentage of the population in the earlier district
benchmark plan that is maintained together in a
single district in the subsequent plan. It's a

nmeasure of how nuch a subsequent plan breaks up the
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districts contained in earlier plans.

The enacted plan pays sone attention
to county splits, but it also, unlike the Cervas
maps that were offered to that point, pays attention
to core retention. Another thing, on Table 19 is
that the maps that were offered by Dr. Cervas we
call it doubl e bunking incunbents, putting two
i ncunbents in the same district. They doubl e bunked
between 16 and 24 districts, where as the enacted
pl an doubl e bunks 6.

So to kind of sunmarize, in ny
experience, and | think everyone who draws maps
woul d agree with this, drawi ng maps invol ves
bal ancing a | arge nunber of conplicated
considerations. |It's one of the things that | tell
nmy students when they cone to nme and say, W want to
do A, B, and C but we couldn't do A

And | say, You are doing a great job
wi th the assignnent because that's the lesson, is
that mapping is hard. And it involves bal anci ng
various conpeting situations that trade off.

And the enacted map bal ances these
considerations. It double bunks very few
i ncunbents. It retains a high degree of district

cores. It respects the Voting Rights Act. And it
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pays attention to county splits.

Q Thank you. And does your report on Pages
19 and 20 accurately reflect your concl usions
regarding this case?

A Yes, sir.

Q Now just briefly, conpared to the
situation in Virginia, when you were working there,
that redistricting wasn't because of a census being
done, but it was because of gerrymandering issues;
is that correct?

A Well, the redistricting was occasi oned, of
course, by the census, but it was done in a very
uni que circunstance. Virginia had just passed a
constitutional anmendnent banning political
gerrymandering. And it set forth very specific
criteria that had to be followed. And it was
supposed to be drawn by an independent redistricting
conm ssi on consisting of nmenbers of the
majority-mnority parties, but that comm ssion
deadl ocked and didn't pass maps.

So Dr. Gofman and | were appointed
by the Suprene Court of Virginia, and we worked
closely with the Suprene Court of Virginia in
drawi ng those maps. And since it was the first pass

on this, we had -- | can't go into details because
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of a gag order or nondi sclosure statenent. But, you
know, it was a collaborative process finding out
what Virginia Law neant since it was the first pass
on this constitutional anmendnent.

Q Is it fair to say if there are
gerrymanderi ng i ssues, that changes the way you | ook
at trying to keep core retention when you are
redistricting?

A Yes. So in a state like Virginia, which
honestly had just terrible district lines. It was
i ke a Rorschach inkblot, because the Denocrats had
gerrymandered the senate. The Republicans had
gerrymandered the state house. The Denocrats
controlled the state senate in 2011, and Republicans
controll ed the house of Delegates. So there was
kind of an agreenent: We'I|Il just draw our own nmaps.

And if we had respected core
retention and tried to avoid pairing incunbents
t here, we woul d have validated the political
gerrymander that the voters of Virginia had
rejected. So in that circunmstances, you woul dn't
want to take consideration of either of those
t hi ngs.

These traditional redistricting

criteria really are context specific, and in
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different context, Courts mght |ook different at
them But core retention in a non-gerrymandered
situation just has a different role than in a really
aggressi ve gerrynander |ike we encountered in
Virginia.

Q Thank you

MR. HART: No further questions, Your
Honor. Pass the w tness.

CH EF JUDGE: Thank you.

MR, HART: Before | do, we would like to
nmove Exhibit No. 16 to be admtted into the
record.

MR, GARRI SON: No obj ections, Your Honor.

CH EF JUDGE: Exhibit 16 is admtted
wi t hout obj ecti on.

(The above-referred to
docunent was thereupon
mar ked Def endant Exhi bit
No. 16, and is attached
hereto.)

MR. GARRI SON:  Your Honor, David Garrison
on behalf of the Plaintiffs. My | proceed?

CH EF JUDGE: Yes.

CROSS EXAM NATI ON BY MR GARRI SON:

Q M. Trende, | just want to be clear, your
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task in this case was to exam ne Dr. Cervas' report,
correct?

A That is correct.

Q Ckay. And so you did not exam ne whet her
the legislative house districts passed by the
Tennessee | egislature could have resulted in fewer
than 30 county splits, correct?

A Well, | did by examning Dr. Cervas' nap.
There are nore maps that can be drawn than there are
quirks in the universe. There's no way | could have
| ooked at every individual map to determ ne whet her
it's possible to draw a legal map with fewer county
splits. Al | can | ook at reasonably are the nmaps
that are presented.

Q Right. And so what |'m asking you is you
| ooked at Dr. Cervas' maps, which of course sone of
t hem do divide fewer than 30 counties, but you
didn't on your own determ ne whether you could draw
state house maps for Tennessee with fewer than 30
county splits that still nmet federal constitutiona
standards and net other requirenents, right?

A | didn't go | ooking for maps that you
described. And |I could never prove that such maps
don't exist, because there's just such a

m nd- boggl i ng | arge nunber of nmaps out there.
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Q Ckay. |I'mgoing to try this again. |
didn't ask what you | ooked for. | asked what you
did. | just want to make clear --

A Yeah.

Q -- you did not ook at the Tennessee house

| egi sl ati ve maps and det erm ne whet her fewer
counties could be split while still neeting federal
constitutional standards and other standards that
you have descri bed here today, right?

A Right. | didn't engage in that exercise,
because ultimately there's no way | coul d have
proved that one way or the other. So that's why |
did not do that.

Q Well, you weren't asked to do that, right?

A | wasn't asked to do that.

Q Did you do everything you were asked to

do?

A Oh, | don't know about that. Sonetines
| masked to do things, and | say, | don't know if I
can do.

Q What's an exanple that you were asked to
do that you don't know that you weren't able to do?

A My point is just | can't renmenber anything
her e.

Q You don't recall anything?
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A | don't recall.
Q Ckay. So your task here was to exam ne

Dr. Cervas' maps, correct?

A That's correct.

Q All right. | want to go back to your
report. Do you still have it in front of you?

A Yes, sir.

Q Al right. And counsel has asked you to
descri be your sunmary of opinions set forth here on
Page 7. Do you see that?

A Yes, Sir.

Q And do you recall wal ki ng through those?

A | do.

Q Now, you al so, after drafting this report,
you reviewed Dr. Cervas' map 13d, correct?

A Yeah. The letters kind of blur together
at this point, but I do believe that |I | ooked at
maps that were drafted subsequent to ny report.

Q Ckay. And | want to get to that map in
just a second. Wuld you agree with ne that
subsequent maps that were produced by Dr. Cervas
address sone of the concerns you lay out here in
t hese bull et points?

A They purport to, yeah.

Ckay. So, for exanple, do you agree that
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maps that were produced by Dr. Cervas subsequent to
your opinion, for exanple on this first bullet
point, Dr. Cervas produced a map that's | abel ed 13d
that preserves the sane Voting R ghts Act district

i n Madi son County, correct?

A | would have to review the map but |
wll -- 1 have no reason to believe that you are
m srepresenting it so.

Q Ckay. Well, would you like to review the
map?

A | woul d.

Q Ckay. | would like for you to turn to
Exhibit 9 that | believe should be in front of you.

A Yes, sir.

Q And if you could turn to Page 5.

A (Wtness conplies.)

Q And so this is the map 13d that | was
referring to. And you had this map that was
produced by Dr. Cervas after you produced this
report, right?

A That's correct.

Q Ckay. And so, you would agree that this
map doesn't, quote, play chicken, end quote, with
the Voting R ghts Act the way that the maps that you

were review ng when you produced your report
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allegedly did, right?

A That is correct.

Q Ckay. And then, you would al so agree that
Dr. Cervas' map 13 did not create the sane
difficulties that you described in your second
bull et point in your report involving Madison
County, right?

A Yeah, | think that's right. | think
there's aline. | think that's two blue districts
above District 80 so, yeah.

Q Right. And you would agree that Dr.
Cervas' map 13d are the sane as the State's enacted
map whi ch respected core preservation and i ncunbent
protection, correct?

A | haven't done the cal cul ati ons nysel f,
but | have no reason to believe Dr. Cervas is
m sl eadi ng ne.

Q Ckay. And | think you were aware that
Dr. Cervas didn't have the benefit of having the
I ncunbent s’ addresses when producing his initial
maps that you examined in your report, right, you're
aware of that?

A Un | am now.

Q Ckay. And it's inpossible to take into

account incunbent protection wthout having the
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benefit of knowi ng where the incunbents reside,
right?

A That's correct.

Q And you woul d agree that 13d has simlar
core preservations as the enacted map, right?

A Agai n, assum ng the calculations are
correct, yeah.

Q Well, do you renenber when M. Tift took
your deposition?

A Yes.

Q And do you recall when he asked you, do
you agree that 13d has simlar core preservation to
t he enacted map?

A | have no reason to dispute you.

Q Ckay. And do you recall that your
response to that question was "Yes"?

A | again have no reason to dispute you, but
assum ng that the calculations are correct, they are
t he sane.

Q Ckay. Could you look at Tab 6 in front of
you?

A (Wtness conplies.)

Q And do you see that's a copy of your
deposi tion?

A Yes, sSir.
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Q And could you turn to Page 42, and |I'm
going to read fromline 18:
"Q And do you agree that 13d has
simlar core preservation to the enacted map?"
"A. Yes."
Did | read that right?

A Yes.
Q And then, I'mgoing to read further on
[ine 21:

"Q You agree that 13d has simlar
i ncunbency protection to the enacted map?"
"A.  Yes."
Did | read that right?
A Yes.
Q And 13d refers to the map | abel ed 13d t hat
was drawn by Dr. Cervas, right?
A That's correct.
Q And enacted map refers to the state of
Tennessee enacted house nmap, correct?
A That is right.
Q Ckay. Now, you referred to Dr. G of man
earlier, right?
A Yes.
Q You and Dr. G of man used Dave's

Redi stricting App as co-special masters in Virginia,
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right?

A Yes. Dr. G ofman had access to it. And
for two people drawi ng maps across the country from
each other, that nmade the nost sense.

Q Goi ng back to District 80 in Dr. Cervas'
maps, you only perfornmed a voting rights anal ysis
for District 80 in Dr. Cervas' nmaps, not statew de,
right?

A That is correct.

Q And in your report you agree that maps 13b
and 14a include a District 80 maintained as a
50 percent plus black district where the Denocrat
woul d |ikely w n?

A That is correct.

Q Now, | also --

>

By candi date of choice.

Yes. | want to nove back to your
testi nony on 13c, which is a map produced by
Dr. Cervas, right?

A Yes.

Q And | think you provided sone testinony
earlier about whether that map had noncontiguities
or not. Do you recall that?

A Yes.

Q And | think you testified earlier when
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State's counsel was asking you questions that it
m ght have had sone; is that right?

A Yes.

Q | want to circle back to on Tab 6, your

deposition. You were asked about this in the

deposition taken by M. Tift. | want you to turn to
Page 40.
A Ckay.

Q Line 11:
Q "D d counsel, well, let's say you
stated that one of the two maps in this report had a
noncontiguity, which map i s that?"
"A. | believe that's 13c."
"Q Okay. \Were is the
nonconti gui ty?"
"A. | don't renenber. | |ooked at
it briefly.”
Did | read that right?
A Yes.
Q And is your testinony today the sane as it
was then on this issue?
A Yes.
Q Ckay. Now, M. Trende, you have no
opi ni on concerni ng whet her the General Assenbly

could have created a house map with fewer county
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splitting districts than the enacted map while still
conplying with federal constitutional requirenents?

A That is correct.

Q You al so have no opi nion concerning
whet her the CGeneral Assenbly actually tried to
create a house map with fewer county splitting
districts than the enacted house map while still
conplying with federal constitutional requirenents,
right?

A That is correct.

Q And you have no opinion on whether the
enacted house map denonstrates on its face that the
Ceneral Assenbly sought to divide as few counties as
necessary to conply with federal constitutiona
st andar ds?

A That is correct.

Q Now, we have been talking a | ot about the
enacted map. You have no opinions about the state

senate map, correct?

A | was not asked to look at it and | have
not. | have no opinions.
Q " mglad you answered that way. That nade

for a quick exam nation on the senate nap.
Now, you understand Dr. Cervas is an

expert retained by the Plaintiffs in this case,
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correct?

MR, SWATLEY: Your Honor, objection to the
extent that they call Dr. Cervas an expert. W
di spute that.

CH EF JUDGE: Ckay. Thank you.

MR, GARRI SON: Well, that's how Plaintiffs
have retained Dr. Cervas, and you have admtted
him as an expert.

CH EF JUDGE: That's an objection to the
formand I'Il overrule the objection.

THE WTNESS: | admt you have retained
himto be an expert on your behal f.

Q (By M. Garrison) Right. You understand
that's his role in this case, correct?

A Right. | understand that's why you have
retained him as an expert in that role. | don't
know how the Court has ruled on that.

Q What ' s your understandi ng about what Dr.
Cervas' role is in this litigation?

A | understand he was retained by Plaintiffs
to provide an opinion on the constitutionality of
t he Tennessee house maps.

Q Ckay. And what's your role in this
litigation?

A | was retai ned by Defendants to exam ne
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Dr. Cervas' report and the maps that he drew.
Q Ckay. And do you understand that
Dr. Cervas has put together a nunber of maps?
A Yes.
Q Not just one, right?
A That's right.

Q And do you understand that Dr. Cervas, his

role here is not to draw a map for the state of
Tennessee to enact or for this Court to enact?

A Yes. Like | said, they are denonstration
maps simlar to the VRA step one G ngles.

Q And woul d you agree that what Dr. Cervas
maps attenpt to do is show that Tennessee house
di stricts could be drawn such that fewer counties
than 30 are split while still neeting federa
constitutional requirenents?

A | do understand that is what he is
offering opinions to try to do, yes.

Q And woul d you agree map 13d does that?

A | couldn't give that opinion.

Q But you agree that 13d nmintains the sane
core preservation and the sanme i ncunbent protection
that the State's enacted map does?

A Yes.

MR. GARRI SON:  Not hing further.
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MR. HART: There's nothing else for this
W tness, Your Honor. And may he be excused?

CH EF JUDGE: Any objection to the w tness
bei ng excused?

MR. GARRI SON:  No.

CH EF JUDGE: You are excused, sir.

THE W TNESS: Thank you, Your Honor.
Thank you for accommodati ng ny schedul e.

CH EF JUDGE: Yes, sir. Happy to do so.

Next W tness.

MR, TIFT: Your Honor, Plaintiffs' counsel
woul d ask Dr. Cervas to return to the w tness
chair.

MR, HART: Your Honor, may | just have a
nonment to thank himbefore he | eaves.

CH EF JUDGE: You May.

MR. HART: Thank you, Your Honor.

DI RECT EXAM NATI ON BY MR TI FT:

Q Al right. Dr. Cervas, we'll continue in
your Direct Exam nation and just confirm as you
have al ready heard today, you are still under oath.

Dr. Cervas, at any point in tinme have

you identified or has anybody identified for you any
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noncontiguities in your map 13c?

A No. Nobody has identified noncontiguities
in 13c. And | have checked nultiple tines over and
over, and | have not identified any nyself.

Q Ckay. When we left off, we were on map
13d and the report of yours from January of this
year that is in Tab, | believe, 10. Let ne grab it
to confirm And again, Tab 10 was your January 9t h,
2023 response to the Defendants' deposition expert
testimony. Do you have that back in front of you?

A | do.

Q And you just tal ked about the concern
about a double split in Sullivan County. D d we
| eave anything out? Anything else you need to say
about that about dealing with the double split going
from13d to 13e? Have we covered that topic fully?

A | have nothing el se to add about that.

But just a rem nder that | believe that 13d is a
fine way of drawi ng a nap.

Q Ckay. And so we have tal ked about the
concern of the double split. Now | believe you
stated that was other criticismthat you were made
awar e of through Defendants' experts depositions was
a few nore nonconti guous census bl ocks issues; is

that correct?
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A Yes. On the map on Figure 4 on Page 3,
you will see that | have shown the bl own up region
of 13d_e. Wat you can't see fromhere are
nonconti guities because they are not plain to the
eye. But they do exist in 13d e in District 1 and
between District 1 and 3, two nonconti guous census
bl ocks wth zero popul ati on.

Q Ckay. So, 13d e we are now speaki ng
about. Sorry, | think |I said 13d. Concerning 13d e
were you nmade aware of any noncontiguities in 13d _e?

A | was after the fact. The two | just
nmenti oned, the two, zero popul ati on noncontiguities.

Q And were you nade aware of in 13d_e any
popul at ed noncontiguities?

A There was the one that was between
Districts 69 and District 78, D ckson County.

Q Ckay. We don't need to get up and go
through in detail, but does your denonstrative
that's before us show ng Sullivan County Districts 1
and 3 represent the two non-popul ation,
noncontiguities that you were nmade aware of for
13d_e?

A Yes.

Q And we wal ked t hrough yesterday, but are

you able to assign these to their correct district
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wi t hout having any effect on the map's total
vari ance?

A Yes. It would be very easy to nmake these
corrections in a matter of seconds, and it would
have no effect on ny analysis or ny overall
concl usi on.

Q You may have said before. Wen you
renmoved the double split from Sullivan County, did
t hat change the nunber of county splits in the
overall map frommp d to map d_e?

A It did not change it at all

Q And woul d correcting these two
nonconti guous, zero popul ation census bl ocks have
any effect on the nunber of splits in your maps 13d,
d e and d_e after correction?

A No, it would have no effect.

Q And t hen, concerning the third,
nonconti guous census bl ock in 13d e does your second
denonstrative now before everyone here show ng
Districts 78 and 69, are you able to assign this
nonconti guous district to the district that it
actual |y abuts?

A Yes. It would be a matter of seconds to
make t he change.

Q And | understand that census bl ock has 11
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people in it?

A Yes.

Q Ckay. And does assigning those 11 people
to the district that they are actually abutting
affect the total variation at all in your maps 13d,
d e?

A It would not.

Q And woul d assigning that census block to
the district that it actually abuts affect the total
variance of the map at all?

A It would not.

Q And why woul d that not affect the total
vari ance?

A The total or overall variance is the
| argest and the smallest district. And when
reassigning that 11 persons to District 69, neither
of those districts would be anong the top or the
bottom So it would have no effect on the total
overal | deviati on.

Q Ckay. So, after the contiguity
corrections, what would be the total variance of the
map?

A It would remain the sane, 9.89 percent.

Q And how many majority-mnority districts

are in 13d_e.
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A It would still be the sane 13 as exist in
enact ed map.

Q And woul d that change in any way after
reassi gning the three, noncontiguous census bl ocks?

A Not at all.

Q Okay. And how many county splits are in
13d _e?

A There are 24.

Q And woul d that nunber change at all based

on reassigning the three, nonconti guous census

bl ocks?
A No.
Q After reassigning the three, nonconti guous

census bl ocks would the nmap be conti guous?

A Yes.

Q O contain contiguous districts?

A Al districts would be contiguous.

Q Wul d the process of reassigning the

t hree, nonconti guous census bl ocks affect the core
retention at all as conpared to 13d _e?

A It doesn't have a neaningful effect. It
may have a very small in the very far out decinals.
But popul ation wi se, the zero popul ati on woul d have
no effect. The 11 one would have a very tiny

effect. But even rounded out, it's not going to
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have an effect that's going to be neasurable.

Q In map 13d, which had as you have
testified one or nore nonconti guous census bl ocks,
when you created that map, did the Dave's
Redi stricting software show to you any
nonconti guiti es?

A No.

Q | guess what | nean is did the
noncontiguity tool in DRA reflect noncontiguities
when you created nmap 13d?

A No.

Q And when you created 13d_e did Dave's
Redi stricting App noncontiguity tool reflect any
nonconti guities?

A No.

Q | s there anything el se fromyour
January 9th report that we haven't discussed that
part of your opinion in this case?

A My opinion remains that the state could
have enacted a plan wwth far fewer county splits
t han they did.

Q Let's go back to your Cctober report,
which is Exhibit 8. So we have been tal ki ng about
what | would call your 13 series of maps. Now I

woul d |i ke to ask about 14a. | f you could, rem nd

IS
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us what's the difference between the 13 being at the
start of the nanme or 14 being at the start of the
name.

A The difference between this and the 13
pl ans are going to now be 14 total districts in
Shel by County with no district in Shel by County
bei ng pl aced with any ot her county.

Q Does having 14 districts in Shel by County
cause Shel by County itself to have one person, one
vote probl ens?

A It does. Shel by County's popul ati on does
not fit neatly between having 13 or 14 districts.
In either case, either all the districts will have
too nmany people or too few people.

Q I n having too many or too few, wll they
cross the 10 percent nunber that you have been
speaki ng about ?

A No. So, as long as you bal ance all the
popul ati ons between the districts, they can be
within the range acceptable by the Court.

Q And so, under one person, one vote can
Shel by County support 13 whole districts or 14 whol e
di stricts?

A According to the all owabl e devi ati ons

established after the 1960 series of
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mal apportionment court cases, Shel by County can have
between 13 or 14 districts.

Q And what were you trying to illustrate
with map 14a?

A The major illustration here is that
| egi sl ature could have opted to draw 14 districts in
Shel by County, and in doing so, could have reduced
t he nunber of overall splits in the plan conpared to
what the enacted plan was.

Q And your map 14a, what is its total
popul ati on variation?

A 1l4a has a total overall popul ation
devi ation of 9. 98.

Q And how many county splits are in your map
14a?

A It has a total of 24 county splits.

Q And how many majority-mnority districts
are in 14a?

A There are 15 districts with a black voting
age population majority.

Q At sone point were you made aware of any
zero popul ation, nonconti guous census bl ocks in map
14a?

A | was, yes.

Q And did you subsequently correct those
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nonconti guous census bl ocks?
A | did.
Q And did you publish the link to the
correction in the rebuttal we | ooked at previously?
A In Exhibit 9, |I provided a link and a
footnote to that map.

Q Ckay. Now | would like to | ook at your
13.5 series, and can you again explain to us what's
the neaning of it being called 13.5?

A As | indicated, Shelby County can have

based on its popul ati on between 13 and 14 districts.

O course, if you are not going to break the county
line, it has to be either 13 or 14. But one could
al so draw the plan where there are 13 conplete
districts and one that will connect to an adj acent
county. And these two maps, 13.5a and 13.5b do
exactly that.

Q And from a mapnaki ng perspective, why
woul d you want to explore breaking this Shelby Iine
as you stated?

A The nmaj or consequence of not breaking the
county line is that all of the districts are going
to be either overpopul ated or underpopul ated. And
if you allow for population from another county to

be used in one of the districts, you can reduce the
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variance of each individual district as close as
possible to the ideal, which is the spirit of the
Equal Protection Clause as interpreted by the US
Suprenme Court.

Q And on map 13.5a now wal k us through what
you did to get to that.

A So essentially, we have a new map. As |
have stated, all the maps that are under the 13
series, the Shel by County districts don't change at
all. Under these, because you are by necessity
havi ng to change Shel by County, because the
districts are going to have fewer people closer to
the ideal and an adjacent county is going to be
included in those districts, all of the surrounding
counties are also going to need to change.

As we have indicated earlier in
testinony, redistricting is like a big puzzle. So
once you nake one change, there needs to be changes
in other areas, as well. So | did continue to nmake
t hose changes. And in 13.5a the overall deviation

ends up going up slightly, but the nunber of county

splits is the lowest | was able to find in any plan.

Q And to break those two down, what is the
total variance in your map 13.5a?

A The total variance is 9.98.
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Q And what are the total nunber of county
splits in 13.5a?

A County splits, 22.

Q And t hen, you have al so i ncluded map
13.5b. What led you to 13.5b?

A So the difference between 13.5a and 13.5b
is how !l treated Montgonery County. Montgonery
County is the county that the legislature did not
allow the districts to go beyond its border. It
contains three districts. And all districts have
the deviation that are above 5 percent. They are at
5. 09.

In this plan one of the things |I did
was | took extra population fromthe surrounding
districts of Montgonery County to alleviate that
pressure that existed, the pressure of the
popul ations there. So those districts are no | onger
the top districts in the state.

Q And t hen, what about | ooking back to Page
16 on 13.5a, did your work noving to 13.5b have
anything to do with the nunber of black voting age
popul ation districts in 13.5a?

A Yeah. Again, | wasn't drawing with any
kind of racial notivations. And that's how

districtors are supposed to act. The US Suprene
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Court says that we should not have racial targets.
Racial targets are unconstitutional. So in this
particul ar case, the drawing that | did in 13.5a
resulted in 11 districts that have bl ack popul ations
t hat exceed 50 percent and another two that are

bet ween 47.56 and 49. 19 percent. That's bl ack
voting age popul ati on.

M. Trende used the term bl ock
opportunity districts. That's actually the term
that is used in voting rights litigation. Districts
need not actually be drawn above 50 percent. In
fact doing so, stating that | drewthis district to
be above 50 percent is really a potential problem
with the US Suprene Court. So the question is
whet her these districts would give the opportunity
to elect the candidate of choice for voters in this
ar ea.

And | say in ny report that one woul d
want to ensure this with a clear factual analysis,
but | believe that these districts would still allow
for the voters to elect the candidates of their
choice in these districts.

Q Did sonme of your changes for 13.5b speak
to that question?

A Yes. So as | say on Page 17, 13 districts
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have bl ack voting age popul ati ons above 50 percent
consistent with the enacted pl an.

Q So is what you are saying is the enacted
pl an has 13 districts where the black voting age
popul ati on is above 50 percent?

A The enacted plan has 13 that are above 50
percent. This plan has 13 that are above
50 percent.

Q And what's the total popul ation variation
in 13.5b?

A The total deviation of this plan is 9.82
percent .

Q And how many county splits are in plan
13. 5b?

A This plan includes 24 county splits.

Q Now, for this report, did you al so review
a map that had been proposed by Representative
Freeman during public hearings? | believe you refer

to it as a senate Denocratic Concept map?

A It would be the house Concept map?
Q Yes.
A | was asked by Plaintiffs' counsel to

review t hat pl an.
Q And to correct ny |anguage there, on Page

12, you refer to it as the house Denocratic Concept
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map, correct?

A That is correct.

Q And does the house Denocratic Concept nap
cross Shel by's border?
Yes.

And so it would be a 13.5 map?

> O >

Yes.

Q And what's the total popul ation variance
of the house Denocratic Concept nmap?

A The overall deviation in this map is 9.72
per cent .

Q And how many counties are split in the
house Denocratic Concept map?

A | believe and I'mgoing to search for it
in the text just to make sure, but there are 23
county splits in this map

Q Ckay. And then, about 13.5a and 13.5b at
any point were you nade aware of zero popul ation,
noncont i guous census bl ocks in those two maps?

A Yes. | was and | nade those corrections
in the supplenental report that | filed after the
fact in the footnotes that | identified earlier,

Q And that's in your rebuttal report from
Decenber of 20227

A That's right.
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Q Al right. And |Iooking at 13.5a and
13.5b, is it your opinion that they both support
your overall opinion as an expert in this case?

A Those plans do further support my opinion
that the state could have enacted a plan with far
fewer county splits.

Q Al right. So, |ooking back to your map
13d_e, which again is in Exhibit 10, is the
popul ati on variance better than, the sanme than, or
hi gher than the enacted house map?

A The overall deviation in 13d and its
successor, 13d_e are |ower than the enacted plan at
9. 89 percent.

Q And is that still the case after
correcting the three, noncontiguous census bl ocks?

A That's still the case, yes.

Q And how do your map 13d_e and the enacted
map conpare on majority-mnority districts?

A These maps are going to have the sane 13
as the enacted map.

Q And does that change in any way after
correcting the three nonconti guous census bl ocks?

A The census bl ocks will not have any effect
on mpjority-mnority districts.

Q And how does map 13d _e conpare to the
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enacted map on county splits?

A The 13d e has 24 county splits conpared to
t he enacted map' s 30.

Q And does that fact change at all after
reassi gni ng the three nonconti guous census bl ocks?

A It has no effect.

Q And how does map 13d e conpare to the
enacted map in terns of percentage of core
retention?

A Map 13d e has the exact sane core
retention as the enacted pl an.

Q And how does 13d_e conpare to the enacted
house map once corrected on noncontiguities?

A Nei ther plan will have any contiguity
pr obl ens.

Q And how does map 13d_e conpare to the
enact ed house map on the anmount of incunbency
protection?

A Both 13d_e and the enacted plan have six
districts that have i ncunbents paired agai nst each
ot her.

Q On any netric other than contiguity, does
correcting the three identified noncontiguities
effect the statistics of map 13d_e?

A As |isted on Table 1?
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Q Correct.

A It alnost certainly wll have the effect

of increasing marginally the conpactness scores.
And going up is better, so it wll nmake those scores
better. And the two zero popul ati ons coul d have no
effect on average deviation. The 11 may have a very
smal | effect one way or the other, but no nmeani ngful
di fference at all

Q Does any nonconti guous census bl ock
identified by Defendants throughout this litigation
in any way affect or underm ne your expert opinion
in this case?

A Not at all. In fact, any nonconti guous
census bl ock can be corrected and the plan remains
exactly the sane, which is why instead of giving new
nanmes to these plans, | sinply put an _e indicating
that they are corrected for these technical errors.

Q Al right. Dr. Cervas, can you let the
Court know what is your expert opinion on the
guesti on of whether the General Assenbly could have
created a house nmap based on 2020 census data that

crossed fewer county lines in the enacted house map

and still conplied with federal |aw?
A | have given a nunber of different
illustrative plans all |ooking at different
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criteria. And any justification given by the state
for having created their plan none of themjustify
havi ng nore than at nost 25 county splits and as few
as 22 county splits and certainly not 30 county
splits. So ny overall opinion is that the state
absolutely could have drawn a plan with far fewer
than 30 county splits.
MR TIFT: Consult with counsel for a
bri ef second.
[ Ther eupon, a discussion off
record was had. ]
MR TIFT: That concludes our Direct
questioning of Dr. Cervas and certainly invite
t he Panel to ask any questions of Dr. Cervas
now that we are at the cl ose of the proof.
CH EF JUDGE: W're going to take a
ten-m nute break. But before that, can the
| awyers give a roadmap for the rest of the day?
MR, TIFT: Yes, Your Honor. Follow ng
Cross and Redirect, Plaintiffs rest their case,
and I'll pass it to Defense.
MR SWATLEY: We'Il have Doug Hi nes and
t hat probably gets us through the end of the
day. We'll see if he carries on into tonorrow

CH EF JUDGE: Is that your only w tness?
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MR RIEGER Apart from M. Trende, yes.

CH EF JUDGE: | neant additional wtness.

MR SWATLEY: Yes.

CH EF JUDGE: And then, at sone point
we'll need to take up the deposition Mdtion in
Li mne i ssues that we reserve ruling on unless
you think it's worked out.

MR RIEGER  Certainly, Your Honor, |I'm
sure.

MR TIFT: It wll get sorted out.

CH EF JUDGE: Thank you.

[11:14 A M, a recess was had
until 11:35 A M]

MR, SWATLEY: Your Honor, Jacob Swatl ey

with the Defendant. 1'Il be doing the Cross

Exam nati on here.

CROSS EXAM NATI ON BY MR SWATLEY:
Q Just a rem nder, you are still under oath,
sanme rul es apply as before.
So this is your first tinme being an
expert wtness?
A That's right.

Q And first tinme ever testifying in court?
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A Yesterday was the first tinme | have ever
testified in court, yes.

Q And you're not a | awer, right?

A " mnot a | awyer.

Q Never been to | aw school, never crossed
the bar exam not sworn in to practice by the

Tennessee Suprene Court or any other Suprenme Court?

A | have wal ked t hrough | aw schools. They
are often very beautiful. | have audited a class on
el ection law, but I amnot a |lawer. | do not have

a J.D., and | have no plans to get one at the
nonent .

Q So, | believe it was in your rebuttal
report on Page 3, you stated you do not respond to
M. Honmes' or M. Trende's | egal conclusions because
their legal argunments are the purview of counsel for
the Court to resolve. That was your statenent?

A You haven't turned ne to that but | do
remenber witing that, yes.

Q And you agree that M. Hi nes and
M. Trende are both | awers?

A My understanding. | have not seen their
| aw degrees, but | understand they are both | awers,
yes.

Q And you also testified in your deposition
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on Page 106 that you are not a | awer, so you
usually don't get into issues of |aw?

A Wiere did | say that? [|'msorry.

Q We can refer to it. It's Tab 3, Page 106.
So if you look at line 23 -- and you recall this
deposition that you took in Decenber?

A | do.

Q And you were under oath for that
deposi ti on?

A That's right.

Q Just as if you were testifying here in the
courtroonf

A Yes.

Q And you agree that on Page 23 you said,

"' mnot a lawer so | usually don't get into issues

of law. "
A Right. | do not nmeke judgnents about what
is legal and not legal. Those are for the Court to

deci de | egal i ssues.

Q So this time I'lIl refer you to your house
report that you did in October. | believe it's Tab
8 on Page 2. And it's the section right below the
bol ded three lines. Could you read your sentence
right there for ne?

A "My illustrative plans adhere to all state
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and federal |aws.

Q That's a | egal conclusion, isn't it?

A It mght be. 1| understand the Law. | can
read the Law. The Courts always are the |ast say of
what is legal and not legal. I'mnot a Court. |I'm
not a judge. The Court determ nes those things.

Q You say, "My illustrative plans adhere to

all state and federal |aws. But your testinony

earlier was that your map 13a did not?

A Ri ght .

Q So is that statenent untruthful ?

A It's not conplete. That's right.

Q When you say all your plans adhere to

state and federal laws that's not accurate?

A Plan 13a is not one that | woul d suggest
as adhering to federal law as | understand it.

Q |s there anything else in any of your
reports that you want to identify now as inaccurate?

A There's nothing that | can say off the top
of nmy head that | find inaccurate.

Q Ckay. And your opinions here are based
primarily on the alternative nmaps you drew i n your
reports?

A My conclusion that the state coul d have

drawn a plan with fewer county splits than they did
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to conply with all federal |aw?

Q | s that based on the alternative maps you
dr ew?

A The maps | drew is evidence that the state
could have done it. | have other reasons to believe

t hat they could have drawn fewer splits.

Q Did you arrive at that conclusion before
or after you drew the map?

A Like | just stated, ny illustrative naps
are evidence to that point. | didn't know prior. |
think I say sonewhere in ny reports that you can't
anal ytically determ ne what is the mninmum So you
have to actually try to do it.

Q So you just stated you can't analytically
determ ne the m ni mrum nunber of county splits?

A | said that in ny report. | know no way
analytically to doit. And | know nobody who knows
analytically how to calculate that.

M. Hnes testified that there are
nore plans possible than atons in the universe.
There are trillions. W can't knowthemall. So
it's very hard to know what the absolute mninmumis.
What we know i s you can have plans that have 30 or
you can have plans that have 22, and you can have

pl ans that are sonmewhere in between those.
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Q Is it fair to say that your nmaps are only

as good as the criteria according to which they were

dr awn?
A | don't understand that question.
Q Ckay. As we know, there are certain state

and federal laws related to drawing redistricting
maps. |f you don't know those state and federal

| aw, you can't draw a map that conplies with them
right?

A No. | disagree with that conpletely
actual ly.

Q Ckay. So, you can draw a nmap that
conplies with state and federal |aw w thout know ng
what the state and federal |aws are?

A Absol utely. Sonmebody could draw a nap
that conplied with all federal |aws wthout
under st andi ng what the Laws are. Absolutely,

100 percent.

Q Do your alternative maps conply with the
pl ai n | anguage of the Tennessee Constitution?

A Can you repeat the question?

Q You drew 20 plus maps in this case, around

t here?
A That's not correct, no.
Q How many maps did you draw in this case?
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A In both the senate and the house?
Q Tot al .
A As | have stated already, | consider each

iteration not to be a separate map. Mp 13a stands
on its owmn. Mp 13b and Mapl3d _e, that's one map

with technical corrections. So | believe there's a
total of eight maps.

Q So the ones you just said, 13b and 13d_e,
if I click on a hyperlink in your report, will it go
to just one of those maps?

A No. There's two separate links. And the
links that they originally identify, should go to
those plans. The corrective versions | have created
new links for. | did it for the purposes of having
the original and then having the corrective one, but
| do consider those one plan.

Q So just for this question, if we consider
each tinme you nmade a new | abel for a map as a
different map, do you know how many there were in
this case?

A | don't have that calculation, but I did
offer the original maps: 13b, 13.5a, 13.5b, and nap
14 all had those corrections to the zero popul ati on,
nonconti guous census bl ocks.

Q So we're over ten at this point?
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A So there would be the five plus the four
so that's nine. And then we have maps 13c, 13d, and
map 13d_e.

Q And then, at the prelimnary injunction
stage, you offered TN Apple Test 1 through 5, and TN
Orange Test 1 through 57

A Those maps are illustrative. Those cane
froman algorithmthat created 60,000 maps. Those
were not maps that were drawn by hand. It's a type
of analysis that sone social scientists and
mat hemati ci ans use to give a representation of
possibilities. So that's what those set of plans
were. Those don't really fit in the sane category
as these other plans.

Q Are they not as good?

A They are certainly not as good because
t hey were not drawn by hand. | don't know anybody
inredistricting who would rely on a conputer to
draw a plan. Conputers are inferior to human bei ngs
when it cones to draw ng pl ans.

Q Didn't you use a conmputer programto draw
every one of these?

A A conputer programis different than
havi ng a conputer draw a pl an.

Q Ckay. But you had a conputer draw the
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maps that you submitted to this Court at the
prelimnary injunction stage and signed an affidavit
that it was your report and those were drawn by a
conput er ?

A | gave instruction to the conputer
algorithmto draw plans to try to reduce the nunber
of county splits. | was asked by Plaintiffs'
counsel to determne if the state could have drawn
pl ans that had fewer county splits than what they
enacted. That report is additional evidence that
t hey could have drawn the plan. Though, those plans
are not great plans and are not plans that if | were
special master that | would ask a Court to adopt.

| woul d not deliver those to ny boss
if I were a redistricting consultant in
Pennsyl vania. And | would not suggest that the
Tennessee | egi slature pass any of those maps w t hout
doing the kinds of things that redistricting
anal ysi s requires, such as VRA anal yses or ensuring
that everything is contiguous.

So keeping in mnd that | was asked
to do that on a very tight deadline, and we were
asked because there was al nost no tinme between --
|"msorry. | don't know what all the |legal terns

are, summary judgnment or tenporary injunction.
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There was very little tinme. So | was asked to do a
very quick analysis to see if it was possible. And
| was working with an undergraduate student that had
expertise on the algorithmthat was created by
soneone el se and we drew t hese naps.

I mentioned the precincts are sort of
| ar ger geographi es that have approxi mately 2000
people in them and they conbine those to create
districts. And that's not a great way of doing it
ei ther because the precincts are noncontiguous, and
they are quite large, neaning that it limts the
possibility. Again, those are just used as a
denonstration that the state coul d have done
sonething different. They are not perfect plans.

"Il additionally say, there are no
perfect plans. There's lots of tradeoffs in
redistricting. The plans that | offer include
different anounts of splits. Sone have 22, 24, 25.
But the ultimte conclusion that the state could
have drawn a plan with fewer splits, even using the
criteria that they have stated and then they' ve
added to after the fact, you can still draw a pl an
that conplies with state | aw and federal |aw and
draws fewer county splits. M conclusion is

unchanged.
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Q s that a | egal concl usion?

A Whet her the plans actually adhere to all
federal and state law, that's not ny concl usion.

Q But you just said that was your
concl usi on.

A Well, if the enacted plan is conpliant
wth the state law, then these plans are conpli ant
with the state | aw

Q And those are | egal concl usions?

A |"mnot a lawer. | am an expert on
redistricting. | understand redistricting law. |
have drawn plans for Courts. Not one of ny plans
has ever been challenged. So it's ny opinion that
t hese plans, at |east assum ng that the enacted plan
does not violate federal |law, that these plans also
don't violate federal law. | amnot naking a
concl usi on about whether the enacted plan is
conpliant with federal |law just to be clear.

Q W'l l nove on. So you weren't
specifically aware of any particul ar provisions of
t he Tennessee Constitution before engaging in this
proj ect?

A |"ma redistricting expert nationw de. |
foll ow sonetinmes closely, sonetinmes |ess closely

wth the redistricting process. | had never done a
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lawsuit. This is ny first tinme ever testifying.
And | have never participated in redistricting in
Tennessee prior to this engagenent.

Q Ckay. So when | asked the question, you
were not specifically aware of any particul ar
provi sions of the Tennessee Constitution before
engaging in this project, your answer is no?

A Specific provision in the state
Constitution, no.

Q Ckay. And | believe you testified earlier
and you al so said at your deposition that when you
accepted this job, you | ooked up the constitutiona
rules in the NCSL book, you | ooked up the Tennessee
house redistricting commttee website, the Tennessee
Constitution, and nothing el se?

A So, Tennessee Constitution, NCSL book I
know just generally. W use it in ny class and we
read it every year. Then, there was the state house
Quidelines. | don't recall anything else. | talked
to counsel about what the |law requires in Tennessee.

There's case law -- as there is case
| aw probably on every issue. | know redistricting
better. The case |law on redistricting goes back to
at |least to 1962 Baker vs. Carr. There's much |ess

bef ore that. But |'mfamliar with nost of those

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

377

cases. Do | know every single redistricting case

t hat has ever happened? Absolutely not. | don't
know t hat anybody on Earth has foll owed every single
court case that has ever happened.

Q Well, |I'mnot asking about everyone. |'m
aski ng just about what you | ooked at here. And ny
understanding is that you testified that you only
| ooked at the NCSL book, this book, right?

A Yes, that's exactly the book | used.

Q The Tennessee house redistricting website
and the Tennessee Constitution and nothing el se that

you | ooked up, right?

A And al so the census data.
Q Well, let's | ook at your deposition on
Page 111 and Page 112, Tab 3. |If you'll |ook at

line 16, could you read that |ine, please.

A "Upon accepting this retainer, | |ooked up
the constitutional” [unintelligible] "referenced in
t he NCSL book and on the Tennessee website
pertaining to the Constitution."

Q Ckay. And if you could on the flip the
page for nme, on line 10, you were asked the
guestion, "Did you | ook at anything el se besides the
website and the NCSL red book to determ ne what the

guidelines for redistricting would be in Tennessee?"
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And what did you say?

A The state Constitution.

Q And then you were asked, "Anything el se?"
And t hen you sai d?

A "No. "

Q So, when you were asked if you | ooked at
anyt hi ng besides the state Constitution, the NCSL
red book, and the house Redistricting Cormittee
website you answered no?

A Tr ue.

Q But today you just said you | ooked at
census data and ot her things?

A Well, | said that in ny report actually.

Q But in your deposition you didn't?

A "' mnot so sure you are asking the sane
guestion here.

Q Let's | ook at the deposition again. On
line 10, "Did you | ook at anything el se besides that
website and the NCSL red book to determ ne what the
guidelines for redistricting would be in Tennessee?"

And you said, "The state
Constitution."

And t hen when you were asked,
"Anyt hi ng el se?"

You said, "No."
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MR. TIFT: Your Honor, I'mgoing to place
an obj ection under using depositions for

i npeachnment. The next question and answer

shoul d be read concerning the data that he al so

| ooked at. Wien there's additional testinony
that clarifies, it should be read. Could I
have us read 17 through 22 at this tinme?

CH EF JUDGE: In the interest of
conpl etion, that should be done
cont enpor aneousl y.

MR. SWATLEY: Your Honor, | would point
out the line 17 tal ks about the data, and that
doesn't have anything to do with the
gui del i nes, but he said he was | ooking up the
data for the guidelines. So, to the extent
t hat he | ooked up the Census Bureau for data,
we'll stipulate to that, but that's not with
this says.

MR. TIFT: Okay. His previous question
asked, said that you didn't |ook at the data,
and this next one addresses the data he didn't
|l ook at. So, if they are not saying that he
didn't ook at the data, then we don't need to
read that.

CH EF JUDGE: Ckay, then.
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Q (By M. Swatley) It's is it fair to say
you didn't read a single Tennessee case before you
started draw ng maps here?

A No, |I did not read the Tennessee court
cases, nor am|l sure if | had access to them

Q Ckay. Do you believe that Plaintiffs'
counsel has access to those cases?

A Yes. And | asked for their advice on what
t he Tennessee Law says as far as things that are not
in the Constitution or in the state house
gui del i nes.

Q So did Plaintiffs' counsel give you the
line that was from Lockert v. Crowel|l that you cited
in your house report saying, "Cross as few county
lines as necessary to conply with the Federal
Constitution"?

A Yes, | think that's right.

Q Did they give you anything el se?

A As far as what?

Q Legal advice. They gave you advice on how
it conplied with the Law, right?

A | asked counsel what the Law requires in
Tennessee, and | read through court docunents at the
time, whatever | had available to ne, to say what

the challenges were. | certainly didn't know goi ng
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in that Shel by County couldn't be split.

Q But you do now?

A There's an interpretation of a Court case
t hat says that Shel by County cannot be split. The
Tennessee Constitution absolutely does not say that
Shel by County cannot be split.

Q Isn't it true that in federa
redistricting, the criteria of the highest order are
t he ones nandated by federal law, and it's the one
person, one vote and that race can't be predom nant
notive in drawing, it's true that those two are the
criteria of the highest order?

A So anything in the Federal Constitution is
t he highest order. Anything that is found in
federal lawis right below that in the order. And
anything in state Constitution is bel ow that.

Q So, now that your opinion is based on what
Plaintiffs' counsel says the |egal standard is for
county splits, but you didn't read it yourself, |
have that accurate?

A So M. Hines has summaries of the Lockert
cases in his reports. | have read all of those, but
| did not read all of the record fromthose court
cases. | don't know that | have access. | can't

even find access to current dockets often. So, no,
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| did not read the whol e docket for Lockert cases.

Q So you relied on Plaintiffs' counsel, what
they said the standard is and what M. Hi nmes put in
his report?

A Anmong ot her things. | have a generalized
expertise in redistricting, as | said. | cannot
account for where | found every single thing | know
inny entire life.

Q "' mnot asking you for that. |'m asking
specific to Tennessee. You just said other things
to what Plaintiffs' counsel told you.

CH EF JUDGE: |I'mgoing to ask you to stop

Interrupting the wtness. Let himfinish.

MR. SWATLEY: Yes, Your Honor. [|'msorry.

Q (By M. Swatley) Do you have nore?

A | cannot recall where | have received al
nmy information for about every single | aw regarding
Tennessee or any other law. But what | wll say is
| have been provided with a substantial anmount of
i nformati on about what the Tennessee Law is, and
there are certain circunstances in ny illustrative
pl ans where Defendants' experts have suggested that
| have viol ated Tennessee Law, and | have nade those
corrections and | anded eventually on plans 13c and

13d, which apparently do not violate the Tennessee
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Constitution as Defendant experts read those | aws.
As | said in ny rebuttal report, that

| amnot a lawer. | can read law. | can read

court cases. | can interpret them But ultimtely,

the Court determ nes what is |egal and what is not

| egal .

Q So, back to one person, one vote and race
not being the preponderant notive. Are the words
one person, one vote in the US Constitution?

A They are not.

Q Are the words race cannot be
t he preponderant notive in line drawing in the
Constitution?

A They are not.

Q You only know those by readi ng US Suprene
Court cases Reynolds v. Sins and Reno v. Shaw,
right?

A That's right.

Q But you didn't read any Tennessee case
yoursel f here before you started draw ng?

A | did not.

Q You know an undergrad student by the nane
of Zach Giggy?

A | do.

Q And Zach Griggy is an undergrad student
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and poly sci major at UC Irvine?

A Yes.

Q And how old is he?

A Approximately -- he's graduating coll ege
in a nonth, so what's that? About 22, 23.

Q And Zach Giggy worked on these maps with
you that you put in these reports?

A He di d.

Q Do you typically rely on undergrad
students to do your work?

A To do ny work? | don't know how to answer
that question. That's -- Zach Giggy did not do ny
wor K.

Q But he hel ped you with the substantive map
drawi ng here?

A | love to collaborate with people. |
often wite peer-reviewed papers with co-authors. |
col |l aborate with ny undergrad students often. W do
research together. So | absolutely |ove to work
wi th other people and including students.

Q And you charged $200 an hour in this case,
right?

A | did.

Q Did you charge for M. Giggy's tine?

A M. Giggy charges for his own tine.
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Q Did you bill that directly to the
Plaintiff, or did you pay for that yourself?

A The Plaintiffs paid that.

Q So it's a separate line iten?

A Yes.

Q And you drew all these maps using Dave's
Redi stricting?

A Wth the qualification that the first set
of maps were drawn with an algorithmthat wasn't
usi ng Dave's Redistricting.

Q But all the other maps were drawn using
Dave's Redi stricting?

A Yes.

Q And M. Giggy also used Dave's
Redi stricting?

A Yeah, he's brilliant on it.

Q And he's not the expert in this case?

A He's not.

Q And he didn't use any other program
besi des Dave' s?

A | can't be 100 percent certain that he
woul dn't have used any other program for any
pur poses, but we used Dave's Redistricting for the
pur pose of draw ng maps.

Q He didn't use any program besi des Dave's
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to work on any of your maps that you have produced
in this case?

A As far as | know, absolutely not. W
al ways use Dave's Redistricting App, yes.

Q Ckay. Do you know if he has access to any
ot her map software besides Dave's Redistricting?

A Well, there are a quantity of prograns
that are out in the public space that are free to
use. So we all have access to those. He does not

have a license for Maptitude as far as | am aware.

Q Do you know if UC Irvine has a |icense for
Mapti tude?
A | have no i dea.

Q And Zach Giggy is also a student of
Berni e G of man, your nentor?

A That's right.

Q Does M. Giggy collaborate often with
Berni e G of man?

A He does.

Q Do you know if Bernie Gof man has a
license for Maptitude?

A | can't speak for Bernie. He's not here
right now. | don't believe he does. W heard
M. Hones testify earlier that when he worked with

M. Gofman, they worked in Dave's Redistricting
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App, and that's all I'll say about that.

Q And you agree it's inportant for a
sel f-procl ai ned expert to use the best tools
avai | abl e?

A | don't agree with that.

Q You don't need to use the best tools

avai | abl e?

A | would prefer to drive in the safest car
in the world but | don't. | drive in a car that's
safe. | drive in a car that gets ne fromAto B

When | redistrict, | use the tools

that are available to ne that allow ne to acconplish
the job at hand. And Dave's Redistricting is a
suitable tool for the purpose of doing
redistricting, as evidenced by the fact that it was
used in New York by the special master, ne, in
drawi ng their congressional and state |egislative
districts.
It was used by the special nasters,

M. Hnmes and Dr. G ofman in Virginia when they were
appoi nted special master to draw their congressional
and state legislative districts. It is a tool that
is plenty sufficient for this task.

Q Just to clarify, you are not an expert in

driving a car, right?
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A | hope I'm an expert in driving a car.
Q Do you hold yourself out to this court as
an expert qualified --
MR TIFT: W have gone pretty far field.
Qobviously, he is not a car driving expert.

MR, SWATLEY: But he opened the door to

CH EF JUDGE: (bjection sustai ned.
Q (By M. Swatley) You are famliar with the

various tools available in Dave's Redistricting?

A |"mpretty famliar with the website, yes.
Q | s Dave's easy to use?
A | think the benefit of Dave's

Redi stricting App is that it is easy to use.

Q s it conprehensive?
A Can you define conprehensive?
Q Can you do all your work necessary in

redistricting on Dave's Redistricting App?
A | use al nost no other tools in the process
of drawi ng these maps.

Q Ckay. And woul d you describe it as

accur at e?
A Accurate in what terns?
Q s it accurate for when you were draw ng

redistricting plans, is it accurate given the data
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that is in that program

A So, I'mgoing to assunme you nean is the
data underlying Dave's Redistricting App accurate.
And | always verify that the data in Dave's matches
the US Census data. And | have never even once
found a problemw th it matching.

Q Did you do that in this case, where you
conpared the data to what's in Dave's Redistricting
App?

A | did.

Q And you have used Maptitude before?

A | have used Maptitude when | did
redistricting for the Federal Courts, and | used
Maptitude in ny capacity as redistricting consultant
for the state of Pennsyl vani a.

Q And is it easy to use?

A | find it to be nore difficult to use than
DRA. There is not as nuch data built intoit. It's
not as user friendly. Wth Dave's there's no
support system Wth Maptitude, you pay a yearly
fee in addition to your license, and that includes
sone technical support. |If | were to be hired by
t he Pennsyl vania Conm ssion in the next decade, |
woul d not have paid for Maptitude in that next

round. | would use Dave's Redistricting instead.
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Q | s Maptitude accurate?

A | don't think we have had any probl ens
with Maptitude in accuracy. As M. Hines said, it
is the gold standard. A lot of States pay a |ot of
noney to use that software.

Q And | believe you testified yesterday that
you made the decision to not pay $10,000 for the
access to the Tennessee data here?

A Yes.

Q Did you ever ask Plaintiffs' counsel to
pay for that?

A | told the Plaintiffs' counsel what it
woul d cost to get a license, and we tal ked about the
tradeoffs between having the Maptitude program and
being able to do it in DRA. And we cane to the
concl usion that DRA was sufficient for the task at
hand, as | have already stated.

Q But yesterday you testified that you nade
the decision. Did you nmake the decision after input

fromPlaintiffs' counsel ?

A | don't renenber exactly how the decision
was nade. | know we made t he deci sion not to use
Mapt i t ude.

Q Today you said you don't know how the

deci si on was nmade, but yesterday you said that you
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made the decision?

A | don't know that | said | made the
deci sion. The decision was made, whether | nade it
or it was made.

Q Al right. W'Ill nove on. Could I refer
you to Exhibit 34. Before that, do you renenber the
first tinme you used Dave's Redistricting App?

A It's existed for decades. | believe it
was not very suitable prior to a few years ago when
t hey made significant upgrades. So | have been
using it now for several years. | don't know when
started.

Q But you used it before 20207

A It was around 2020 when they nmade the
signi ficant upgrades. The nicknane of it on the
website is DRA 2020.

Q And when did you first use Maptitude?

A It would have been 2017 or 2018.

Q Ckay. So if you look at Exhibit 34, the
maker of Maptitude is Caliper Corporation, right?

A Yes.

Q And if you flip to Page 2 on this, you
have a quote on Maptitude's website. Do you
recogni ze this quote?

A Yeah, | said that to them
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Q Coul d you pl ease read your quote.
A "There is an increasing | arge nunber of
products on the market. | have used several of them

with mxed results. Mptitude for redistricting is
all-in-one easy to use, nost accurate product
avail able. ™
Q And that's your picture?
That's ne.
And that's your nane right there?

A
Q
A That's me with ny title.
Q And your enpl oyer?

A

Yes.
Q But earlier you said Maptitude wasn't user
friendly?
A | said it's not as user friendly as DRA,

and agai n, DRA has changed over tine.

Q When did you give this quote?

A | don't renenber. It was a while ago.

Q Wuld it have been 20217

A | wll say it was before | used DRA as
speci al master in New YorKk.

Q But you were famliar with DRA before you
were special master in New York?

A Yeah, | used it in ny class.

Q Did you receive any conpensation in any
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way for this quote?

A No.

Q And you deci ded after conferring with
Plaintiffs' counsel to use Dave's Redistricting and
not Maptitude here?

A That's right.

Q And you saved all your alternative maps in
this case not on Dave's Redistricting, but you saved
themthis your conputer as block files?

A O shapefil es.

Q So sone were saved as bl ock and sone saved
as shapefil es?

A And sone of themas both. | have files
for all the plans under one of those two.

Q But you never filed those files with the
Court here?

A | was never asked to.

Q But you also never did it?

MR. TIFT: Your Honor, objection for
clarification. O course, Dr. Cervas doesn't
file things with the Court. The Plaintiffs do.
So, | don't know that he woul d have know edge.
Q (By M. Swatley) To your know edge, you

never requested Plaintiffs' counsel file these files

wth the Court?
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A | don't know the process. | delivered
reports with links, thinking that that was the nost
transparent way of doing things. |If it was the
wrong procedure, | regret that, but | feel very
strongly in transparency. Wen | delivered maps to
t he Suprene Court or New York, | gave themlinks to
DRA in the identical fashion as | did in this case.

Q Looki ng at your map 13a, you testified
earlier that it elimnated a VRA protected, majority
bl ack district in Wst Tennessee?

A Yes.

Q And this majority rural black West
Tennessee district was the subject of extensive
federal litigation in the 1990s known as the Rural
West Tennessee cases?

A Yes, | was nade famliar of that case.
After you drew the map?
| believe so, yeah.

And you did no VRA analysis in this case?

| was not hired to do a VRA anal ysis.

o >» O >»

And when you drew the map in New York, you
hi red soneone el se to do the VRA anal ysis?

A As | was in ny deposition, we are careful
about what we are requesting of a VRA anal ysis.

There's no such thing as a VRA analysis on a map
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bei ng drawn, right? Maps are supposed to be drawn
with race not as a predom nant notive. And then,
the VRA requires that States not dilute the votes of
protective groups.

And if a Plaintiff is challenging a
map that was enacted as a VRA violation, then
there's a set of tests known as the G ngles Test and
the Totality of Circunstances Test that they would
have to be proven. So, if the state were to adopt
one of ny maps, then it would be subject to a
potential VRA challenge. But the state does not
necessarily need to do sone kind of VRA analysis
ahead of tine.

Retrogression, as | said yesterday,
is one way that the state can avoid a VRA claim by
sayi nhg we haven't reduced the nunber of
majority-mnority districts. Though that's clearly
not necessarily enough. The state needs to ensure
it hasn't diluted the votes of its citizens.

Q Ckay. So fromwhat | understand, you just
said that when you are enacted a map, they aren't
expected to do the VRA analysis, but in this case in
your report, you benmpan the fact that the Defendants
didn't give you any VRA anal ysis.

A | don't know if | benpan the fact. | say
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that the Defendants did not give VRA anal ysis, and
it appears as if the state did not do any kind of
VRA analysis. So to justify the drawing of a
district, so if there's a justification, which the
state seens to have suggested that there was a
justification for drawing District 80, then you have
to justify it based on a VRA anal ysis.

You can't just draw to a raci al
target and say, we think that there ought to be a
district here that's some raci al percentage. That
woul d be really pushing up agai nst the Law when it
comes to the Shaw v. Reno line of litigation that
says you can't use race as a predom nant notive.

Q So, when you say it doesn't appear to you
that the state didn't do any VRA anal ysis on these
maps, i s that specul ation?

A | was not provided with VRA anal ysis, and
there was none provided on the state website. So
whet her the state did or not, it was not made
publi c.

Q Ckay. So besides map 13a, this isn't the
first tinme one of your maps has been questioned for
potentially disenfranchising black voters?

A You're going to have to tell ne what you

are referring to.
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Q When you were special naster in New
York -- by the way, the New York Suprene Court is
the Trial Court there, right?

A That's right.

Q So, the judge was from St euben County?

A That's right.

Q So, you released a prelimnary map of your
New Yor k congressional districts on February 16th of
| ast year, correct?

A Yes.

Q And that prelimnary map split two
hi storically black nei ghborhoods in Brooklyn,
Bed- St uy, and Crown Hei ghts?

A That's right.
Q Al right. And you corrected that on your
final map that you submtted four days later, right?
A Yeah. | took public feedback in this
process, and received thousands of emails and
testi nony from nenbers of Congress fromthe
political parties represented through counsel in a
lawsuit. And with that public feedback made changes
subject to criticism

Q And your prelimnary map there al so of the
seven bl ack Congressnmen in New York, it double

bunked four of thenf
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A | have no idea. | was not provided
i ncunbency information. There were newspapers that
reported such thing. Keeping in mnd that in
congressional districts in New York, no incunbent
needs to live in their district. And also, the New
York Constitution in its plain |anguage says that
you cannot favor nor disfavor any incunbent. So, |
don't want to reveal private conversations | have
had with judges on these court cases. So, |'m going
to not say anything el se about that.

Q That's fine. Do you know if incunbents
have to live in their districts in Tennessee?

A | have been told that they do, but |
haven't seen the actual |anguage of the |aw

Q So, turning to your Tennessee Apple Test
1, Tennessee Apple Test 3, Tennessee Apple Test 5,
Tennessee Orange Test 1, Tennessee Orange Test 2,
Cervas house map 13a, Cervas house map 13b, Cervas
house map 14a, Cervas house map 13.5a, Cervas house
map 13.5b, Cervas house map 13d, and Cervas house
map 13d_e contai n noncontiguous districts, correct?

A You haven't told ne where to turn to find
t hese.

Q Well, they are your naps.

A | don't know all the details -- there were
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60, 000 maps that were created in that. |f the maps
wer e di scontiguous, it was because the precincts
wer e di sconti guous.

Q Ckay. So, if any of your maps were
di sconti guous, including 13a, 13b, 13b_e, your
testinmony here is that if there was a nonconti guous
census bl ocks, it's because the precinct was not
conti guous?

A That is not the testinony | said. You
asked ne about specific plans that were generated by
a conputer, and that conputer algorithm was
instructed to keep all districts contiguous. So,
because they were building out of precincts, if the
preci nct was consi dered contiguous but it actually
was not, then that woul d have caused the
noncontiguity.

In the plans that | created by hand,
we may have used precincts to build the plan, but
t he precincts thensel ves woul d not have been
necessarily the cause of the noncontiguity. |
testified yesterday that |'m not sure what caused
t hose nonconti guous. And when | asked Dave's
Redi stricting App, the people who run that website,
they were a little perplexed about what was causi ng

that to happen.
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Q So every tine we see an e on one of your
map | abel s, that stands for errata?

A That is correct.

Q Earlier | believe you testified that you
found the noncontiguities in 13b_e, 14a e, 13.5a e,
and 13.5d_e, right?

A Those maps are the corrections, yes.

Q And the Dave's Redistricting tool for
finding noncontiguities was not working at that tine
correctly?

A Again, | contacted the folks at DRA to say
that we were continuing to have this problem where
even though the nmaps were being built as contiguous
that it was causi ng these nonconti guous census
bl ocks and we couldn't figure firing out why. And
the tool was not identifying them which pronpted
themto look into the situation and then rewite
t hat tool

Q So you were able to find the

noncontiguities in those four maps but not in 13d or

13d_e?
A Well, | didn't find those noncontiguities.
Def endants' experts found them listed themin their

depositions or reports. And then | went and

identified where they were based on their geo ID

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

401

Q And you earlier heard M. Trende's
testi nony, correct?

A | did.

Q And you recalled that he said he didn't
use Dave's to find the noncontiguities, he used R
statistical analysis?

A He did testify to that.

Q Do you know how to do an R statistical
anal ysi s?
A R is a conputer programthat does

statistical analysis.

Q | s that conputer program $10, 000?

A That is an open-source software, so.

Q So it's free?

A Can | finish?

Q "' msorry.

A So, keeping in mnd that it's a free piece
of software, but all it is is a program by which

sonebody can wite prograns that can do other
things. Gkay. So you cannot find noncontiguities
in R wthout some program or function | oaded into
it. | do not know what program M. Trende uses. |
do not use Rto do redistricting.

Q But there are ways to find noncontiguities

wi t hout spendi ng $10, 000?
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A | f one wanted to, you could go through
every one of the 179,000 census bl ocks and identify
t he noncontiguities with unlimted tine. | know
t hat peopl e have devel oped progranms in R that do
these kinds of things. | don't know how to operate
that particul ar software.

| actually have tried and the

conputer programmng that | know, that | believe M.

Trende uses, because he used it in his testinony in

New York is called Redist. | have attenpted to use
that. It's witten in sonething that's called
tidyverse. |It's sonething that | don't use;
therefore, | don't use that software.

Q And you agree that contiguous districts
was one of the statutory requirenents in TCA
3-1-103, the enacted house plan?

A Contiguity is typically one of the
required criteria in every state.

Q Ckay. And you read the Tennessee
Constitution, right?

A Ri ght .

Q You testified to that earlier. D d you
see the part where Article 2, Section 5 says that
you have to have contiguous nulticounty districts?

A Yes.

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

403

Q If we could | ook at your rebuttal report
real quick. | believe it is Tab 9, Page 2, footnote
2. Could you please read footnote 2 of Page 2?

A "Several of Tennessee's counties are
t hensel ves nonconti guous, e.g., Davidson. This
makes detecting noncontiguity bl ocks nore
difficult."

Q None of the blocks identified in any of
your maps that were noncontiguous were these bl ocks,
were they?

A No. Again, this is sinply saying that a
program | i ke DRA would have to tell its software or
any of the prograns in R or anywhere el se woul d have
to say that even though that census bl ock or set of
census bl ocks isn't actually contiguous, that
because of Tennessee Law, we are going to treat them
as contiguous, or because of the guidelines that the
house adopt ed.

Q Right. But that particular quirk is not
t he reason that your census bl ocks were
nonconti guous?

A The island districts in the counties were
not associated with mne. Wat |'msaying in that
footnote is that because there are these quirks, it

nmeans that software has to be witten correctly to

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

404

identify those, including Maptitude or Dave's
Redi stricting or any other software.

Q And you agree now that all it takes to
find a noncontiguous district in Dave's
Redi stricting App is to click a nouse tw ce?

A Agai n, conmputer prograns sonetines have
probl ens, but it appears based on the maps | have
devel oped for this case in which | have tested DRA
t hat they have now fixed that problemthat allows
you to identify these noncontiguous districts in a
quite easy and visually satisfying way actually.

Q So just to be clear, you chose a software
that had a persistent statistical flaw?

A | did not know at the tine.

Q Ckay. |If we could | ook at your March 6th,
2023 Affidavit. | believe it is Tab 8. So Tab 85
is your first report you produced in this case; is
t hat accurate?

A So it's the March 29th, 2022 report?

Q Ckay.

MR TIFT: If | could just clarify, you
stated March 6th.

Q (By M. Swatley) | apologize. | told you
to |l ook at the wong one. W should be | ooking at

Tab 87, so just a couple nore flips. This is your
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affidavit that you filed on March 6 of 2023,
correct?

A | don't see a date on it, but it is an
affidavit that | filed.

Q And on Page 2, under No. 4, | believe five
or six lines down, you stated that a persistent
software flaw on DRA related to contiguity had been
remedi ed?

A Yes.

MR, SWATLEY: Your Honor, | would like to
nove Exhibit 87 into evidence.
MR TIFT: No objection.
CH EF JUDGE: Exhibit 87 is admtted into
evi dence.
(The above-referred to
docunent was thereupon
mar ked Def endant Exhi bit
No. 87, and is attached
hereto.)

Q (By M. Swatley) Do you know roughly what

day this was sol ved?

A It was sonetine after the New Year. Their
team had went away for Christmas. | don't know
exactly what day. It was sonetinme in the future. |

don't know what day.
Q Ckay. And you agree that you drew your

map 13d_e, the data on your supplenental report is
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January 9th, 20237

A That sounds correct, yes.

Q When did you learn of this persistent
software flaw with Dave's?

A Well, | learned of it through this court
case and the fact that we continued to have these
contiguity issues. | wasn't at the tine aware that
it was the software. At the beginning | thought it
was an error that | had nmade, and | was regretful of
those errors. And |ater |earned that there was
something in the software that was either causing
t hese census bl ocks to be assigned wong in the
program or sonething that when we were conbining the
precincts it was doing it automatically and failed
to alert us to that fact.

So, the software flaw probably has --
it's Iike any conputer program They have to be
updat ed constantly when you | earn about problens.
And this is just another issue that was there that
they fixed. This is a feature of the DRA that you
can find your noncontiguous bl ocks real sinply with
that tool only if it works.

In New York, we didn't have this
problem But the difference between New York and

Tennessee appears to be that in New York all the

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

407

precincts are contiguous. And in Tennessee, they
are not.

Q And do you know if these contiguous
precincts in Tennessee correlate with any of the
census bl ocks that you | eft nonconti guous?

A | didn't check. Wen | asked DRA or
suggested there m ght be sonething wong, they
t hought it m ght have to do with that. But | think
even as sit here today, no one was positive what was
causing that to happen in DRA. M understanding is
that they renedied it by re-witing the algorithmto
do sone ot her procedure for identifying these
t hi ngs.

Q And that one census block right there that
you | ooked at earlier on the Plaintiffs'
denonstrative, that's a contiguous census bl ocks?

A Conti guous to what?

Q Your exanpl e yesterday, you could start
wal king in that census bl ock and wal k to anywhere
el se in that census bl ock w thout |eaving that
census bl ock?

A | believe every census block in Anerica
are all contiguous within thenselves. They are the
smal | est | evel of geography.

Q Let's go back to your October house
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report. | believe it is Tab 8. And on Page 11
footnote 6, you stated that nore restrictive
popul ati on devi ati on standards would require a
tradeoff that would, in effect, increase the nunber
of county splits.

A | would have to read what text it's
referring to. But, yeah, | nmean, that is true. |If
one wanted to have every district have exactly equal
popul ati on standard of the US congressional district
standard, you woul d have to have close to 98 county
splits.

Q So you trade off | ower popul ation
deviation for nore county splits?

A Lower popul ation deviation typically nmeans
nore -- that's the whol e reasoni ng behind the
Reynolds v. Sins, allowng the States to have the 10
percent overall deviation.

Q Ckay. So if you could flip to Page 19 of
that report, the second to | ast sentence at the
bottomstarting with "The Tennessee Constitution”
coul d you pl ease read that sentence.

A "The Tennessee Constitution guides
| egislature to limt the harmto political
subdi visions and in particular, counties by

prohibiting splits, unless necessary to conply with
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conflicting state or federal |aw

Q Ckay. And then, if you could flip to Page
7 of the sane report. Do you see at the bottom of
t he Roman nuneral |V background, the | ast sentence
there, and here you quote the Lockert v. Crowell
case. And could you read that quote, please.

A "Cross as few county lines as necessary to
conply with the Federal Constitution.”

Q Why does your county splitting standard
change in the sane report?

A What do you nean standard change?

Q Well, on Page 19, it says, "prohibiting
splits, unless necessary to conply with conflicting

state or federal |aw But here you say, "Cross as
few county lines as necessary to conply with the
Federal Constitution.”™ Wiich oneis it?

A "' mnot sure that those are contradictory.
One just includes nore.

Q Ckay. Well, which one is the standard?

A Well, that's a | egal question. But the
Federal Constitution is always the npbst inportant
thing no matter what.

Q But you answer, when | asked you what the

standard is, is that that's a | egal question?

A VWhat 1s the standard?
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Q That you said in your report.
A Well, the | egal standard as quoted is
"Cross as few county lines as necessary to conply

with the Federal Constitution."”

Q But you said sonething different on Page
197

A So it says "conflicting state or federal
law." So state |aw would actually not take

precedence over the state Constitution. The state
Constitution would be before statutory state | aw.
But there m ght be other provisions of the state
Constitution that it conflicts with, and then it's
up to the Court to decide which one is nore

i nportant.

Q Al right. Let's talk briefly about your

senate maps in this case. Your senate report is Tab

7. Now, you recognize this as your senate report?

A Yes.

Q And you drew three alternate reports here,

correct?

A | drew one map with two alternatives to
t hat map.

Q And you submitted this report in Cctober
of 20227

A Cct ober 10t h, 2022.
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Q And that was after you were aware that the
enacted senate plan would be used for the 2022
el ecti ons?

A | believe that -- and forgive ne, a |ot of
things go on in the course of a year. | have had
several jobs. But this particular senate nmap was
originally ruled under prelimnary injunction, but
that was overturned by the state Suprene Court. And
because there was not enough tinme to have a ful
trial, the Court had said that they were going to
allow the enacted plan to be used in 2022.

Q So when you drew this report, you knew
that these plans could not go into effect until at
the earliest the 2024 el ection?

A | guess that's true, yes.

Q And you are aware that because the senate
has staggered terns that a byproduct of
redistricting is that sone create six-year voters
and sone create two-year voters?

A The state senate in Tennessee is exactly
the sane as the state senate in Pennsylvania with a
di fferent nunber of Senators.

Q So, you are fam liar that because of
redi stricting depending on the year when the senate

voters are swwtched froman even to an odd or odd to
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even, they map end up voting in two years or not
vote for a Senator for six years, correct?

A It's normal in redistricting. People have
to nove between districts. |f population changes in
di fferences across the state, sone voters are going
to end up in different districts than they were
previously, and that includes being sonetines an
odd, sonetines an even. |It's unavoi dabl e.

Q And you woul d agree that if there was a
remedi al map that this senate planned, there's the
potential that a voter would have been noved from an
odd to an even to an odd district, making them an
ei ght -year voter?

A Wel |, unfortunately, with redistricting
that's the consequence. |f the state had enacted a
|l egal map to begin with, those voters would not have
been harned. But the voters are harnmed now, now
that they are only entitled to a renedy, which is,
in this case, sequentially nunbered districts inside
of Davi dson County.

Q Do you know if any of your maps woul d
create eight-year voters if they were adopted --

A | do not know. My maps are going to be
different than the enacted map by necissity, because

the enacted map i s unconstitutional.
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Q So you are saying the lines have to be
different to be constitutional?

A | don't have an opinion on that. The
nunbers have to be different.

Q And you agree in your senate report on the
bottom of Page 6, you testified that you nade
efforts to avoid placing an i ncunbent who has two
years left on their termin a district, where they
woul d need to run for reelection early, though
there's no mandate in the Tennessee Constitution to
do so; is that correct?

A Yes. \Wiether | was successful at that, |
don't know, because | wasn't provided information on
where the incunbents |ive.

Q And your testinony is also that your plans
here were the nost narrowWy tailored redraw ng of
the Legislature's chosen |ines?

A | don't want the say that it's the npst
narromy tailored. | saidit's narrowy tail ored.
In plan one, without any A or B, was a m ni nal
amount that can be done. There are |ots of
definitions of mnimal. Just see the Wsconsin
Suprenme Court case fromlast year. But this is a
very, very mnimal change, narrowWy tailored to

correct the constitutional violation.
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And that said, there are probably
| ots of ways to correct the constitutional
violation. The point was this is one way, and ny
evi dence shows the state could have done sonet hi ng
different. The state can choose to renedy the
situati on however they |iKke.

Q Right. But we have had an el ection since
t hen, and that changes due to staggered terns the
nat ure of how changes nust be nmade to conply with
the | aws, correct?

A That is beyond the purview of ny expert
report.

Q And woul d you agree that no court in the
country has ever allowed an ei ght-year voter?

A | have absolutely no idea on that
guesti on.

Q Ckay. You agree that in your deposition
you testified that your expressly di savow naki ng any
opi nion that the General Assenbly acted in bad
faith?

A Say that one nore tine.

Q You expressly di savow maki ng any opi nion
that the General Assenbly acted in bad faith
enacting the house nmap.

A We are back on the house map now?
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Q Yes.

A | stated in ny deposition and | believe in
sone of ny reports that | believe, ny expert opinion
is, that the state did not provide a good-faith
effort to reduce the nunber of county splits in the
enact ed pl an.

Q And the reason that you did that on Page
19 of your Cctober house report was for not
splitting Shel by County correctly; is that correct?

A You are going to have to flip nme to the
page.

Q Tab 8, Page 19, |ast paragraph.

A Sure. So would you like nme to read the
guote from Reynolds v. Sinms that tal ks about good
faith here?

Q Sur e.

A "By holding that as a federa
constitutional requisite both houses of state
| egi sl ature nust be apportioned on the popul ation
basis. W nean the Equal Protection C ause of the
14t h Amendnent requires that a state make an honest
and good-faith effort to construct districts in both
houses of its legislature as nearly as equal as is
practicable.”

Q Coul d you read the next sentence?
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A “I'n over popul ating each district in
Shel by County, the | egislature has not given a
good-faith effort to bal ance the constitutiona
criteria in state and federal |aw"

Q So Reynolds v. Sins has to do with
mal apporti onnent, correct?

A That's right.

Q And you are not a | awer?

A | amnot a | awer.

Q Can you tell me the |legal nmeaning of good
faith?

A Nope.

Q What about the |egal neani ng of honest?

A | cannot.

Q Ckay. So, you accused the Legislative
Branch of the state of Tennessee of not giving a
good-faith effort, because they did not split Shel by
County?

A In saying in this report that | had
devel oped two plans that do split Shel by County,

t hey reduced the average popul ation variance in the
pl an so that consistent with the words here, that
popul ation is as nearly as equal as practicable,
that even with the conpeting interest in the state

Constitution that counties not be divided, that the
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enacted pl an does not satisfy the federal
requi rement of equal popul ation.

And therefore, |I do not believe that
it was a good-faith effort under ny definition of
good faith. In ny opinion that they did not give a
good faith to conply with federal law. And if the
justification was that the Tennessee Constitution
requires counties need not be split unless necessary
to conply with federal law, it's not justified by
the actions of the |egislature.

Q You agree that there's no claimhere for
vi ol ati on of one person, one vote or popul ation
devi ati on?

A |"maware that there's not.

Q And you didn't know in your deposition
whet her there was a requirenment to not split urban
counties in Tennessee, did you?

A As | said, | did not read those cases, and
the Constitution doesn't explicitly say that. Well,
there is a provision in the Constitution that says
you cannot split counties. So again, going back to
Baker v. Carr, no counties were split at all. And
so as | have said on numerous occasi ons today,
counsel has provided ne with what they understand to

be the Law, and | used that in conjunction with the
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text of the Constitution to draw these illustrative
maps.

Q So on the top of your Conclusion there on
Page 19 of your COctober house report, it states that
you were initially asked by Plaintiffs' counsel to
keep Shel by County districts whole and not split
Shel by County?

A That's right. That's why we have the 13
series maps.

Q And earlier you testified that Shel by
County can split 13 or 14 house districts w thout
being split?

A | have said that.

Q And either way keeps the overall
popul ati on deviation of the entire map wthin 10
percent ?

A The overal |l popul ation deviation can stay
within 10 percent. That is right.

Q And referring back really quick to your
March 22 report, in that you provided a table where
you stated what the ideal district nunber for Shel by
County is, correct?

A The ideal is the sane anywhere in the
state.

MR TIFT: I'msorry. Wich are we
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referring to?
MR, SWATLEY: We'Il go back real quick.

Q (By M. Swatley) Let's go to the Tab 85.
Look at Page 4, Table 1.

A So |l list in Table 1 here that Shel by
County has a popul ati on of 929, 744.

Q And the ideal district's nunber for Shel by
County?

A So if you divide this by the State's
i deal, so the ideal population of the state is
69,806. So if you divide the popul ation of Shel by
County by the popul ation of a single house district,
there can fit 13.32 districts in Shel by County.

Q And for the record, 13.32 is closer to 13
than 14, isn't it?

A You want ne to do rounding? 13.32 is
| arger than 13 and snal |l er than 14.

Q But it's closer to 13 than it is to 147

A | have opined in these reports saying that
when you create 13 whole districts, it creates an
aver age popul ati on of the Shel by County districts of
some nunber. And then, when you divide it by 14, it
gi ves you sone ot her nunmber. And when you split the
county and i ncl ude popul ation fromthe surrounding

county, it gives you a nunber that's much closer to
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equal .

MR SWATLEY: Your Honor, | request to
stri ke that answer as non-responsive. |'l|
repeat my questi on.

CH EF JUDGE: |I'mnot going to strike it.
Q (By M. Swatley) Is it closer to 13 or 14,

13. 327
A It's closer to 13.
Q And | ooking at this March report, just
flipping to Page 1.
CH EF JUDGE: Counsel, at a conveni ent

spot -- | don't want the stop your flow --
we'll take a lunch break.

MR, SWATLEY: Ckay. |I|I'mreally close,
Your Honor.

Q (By M. Swatley) R ght under Introduction,
the first words you put in the report in this case,
could you read it for ne?

A We're on Page 1 of the March 29th exhibit,
"Counsel has asked ne to prepare a report after
creating denonstrative plans adhering to the
following criteria."”

Q What is No. 17

A " Shel by County shoul d have exactly 13 or
14 house districts. No portion of Shel by County
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shoul d be combi ned with any adjacent county in
creating a district."

Q Did Plaintiffs' counsel give you these
instructions w thout giving an honest and good-faith
effort, or did they give you these because it is the
| aw?

A They gave nme these instructions because
the state clained that they were not allowed to
split Shel by County.

Q And you were testified earlier that you
foll owed the instructions of Plaintiffs' counsel ?

A | did deliver maps 13a, 13b and nap l4a
follow ng that No 1.

MR. SWATLEY: Your Honor, just a mnute to
confer with counsel.
[ Ther eupon, a discussion off
record was had. ]
MR, SWATLEY: Your Honor, | think now nmay

be a good tine to take a break for lunch. W

may have just a few nore questions.

CH EF JUDGE: Okay. |I'mnot trying to
rush your questioning by any stretch. | want
you to feel conpletely unrushed.

[12:47 P.M, a recess was had
until 2:00 P.M]
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CH EF JUDGE: You may proceed.
MR, SWATLEY: Thank you, Your Honor.

Q (By M. Swatley) Dr. Cervas, we are back

after lunch. You understand you are still under
oath and all the sane rules still apply?

A Yes.

Q All right. 1 would like to start off by

referring you to Tab No. 13. It's Exhibit 13.

MR SWATLEY: It has been agreed upon,
Your Honor.

Q (By M. Swatley) Dr. Cervas, do you
recogni ze this screenshot?

A This is Dave's Redistricting App.

Q VWhat is the map | abel at the top?

A "TN house 13d_e."

MR. SWATLEY: Your Honor, since this is
agreed upon by the parties, | would like to
nove this into evidence.

MR TIFT: No objection.

CH EF JUDGE: Exhibit 13 is admtted into
evi dence wi t hout objection.

(The above-referred to
docunent was thereupon
mar ked Def endant Exhi bit

No. 13, and is attached
hereto.)
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Q (By M. Swatley) And do you notice the
t ool bar synbolized by a crossed wench and hamer in
the top, left corner?

A Yes.

Q And you notice howit's clicked to pul
down the various tools avail abl e?

A Yes, sSir.

Q And you notice how two rows down it says
the words "Find unassi gned precincts"?

A Yes.

Q And one below it, it says Find
nonconti guous districts"?

A Yes, sSir.

Q You realize it's black. Do you know what
means?

A When they are grayed out, that neans
there's nothing to find.

Q And the find noncontiguous is black
synbolizing there is sonmething to find?

A That is correct.

Q Ckay. So, what this neans, based on your
under st andi ng of Dave's Redistricting is that this
map has nonconti guous districts?

A Yes. This is the algorithmwe talked

about earlier that they have corrected.
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Q All right. Do you know when | took this
screenshot ?

A | have no idea. | know this map was not
delivered until after January 7th or 9th, so it
woul d have been after that.

Q Al right. And | would |like you real
quick to flip to Tab 30. And do you recognize this
to be a screenshot of Dave's Redistricting of the TN
2022 state house map?

A Yes.

Q And we have been referring to that map as
t he house pl an?

A Yes.

MR SWATLEY: Your Honor, this has also
been agreed upon. | would like to nove this
into evidence, as well.

MR TIFT: No objection.

CH EF JUDGE: Exhibit 30 is admtted into
evi dence wi t hout objection.

(The above-referred to
docunment was t hereupon
mar ked Def endant Exhi bit
No. 30, and is attached
hereto.)

Q (By M. Swatley) And you'll notice that

the sane tool bar is displayed here?

A Ri ght .
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Q And three lines down it says, "Find
nonconti guous districts."”

A That's correct.

Q And it's grayed out?

A That's right.

Q And that synbolizes that there are no
nonconti guous districts according to that?

A That's right.

Q W'l nove on. Dr. Cervas, of all the
maps you have created here for the house, which map
i s your best map?

A | actually said earlier today that there
are no perfect maps. Best is not a quantity that
can be defined in redistricting.

Q | f you had to pick one of your maps to be
t he new map of the ones you have created here, which
one woul d you pick?

A |"'msorry. | would have to know what
capacity I'mserving in. There's no way for ne to
pi ck a best nap.

Q Well, let's assune you are special naster,
but you have to pick one of the maps you have
created in this case, and you follow the guidance
that you have stated on Page 2 of your QOctober house

report stating that all your maps conply with state
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and federal laws, just off that criteria conplying
with the Law to your understandi ng, what map woul d
you pi ck?

A | would have to consult with the Court on
that. There is no best map. And |'mnot sure
woul d pick any of these sets of maps. These are
illustrative maps as evidence that the state did not
create a plan that has as few as possi ble county
splits.

The best plan or plan that | would
submt to the Court would be in coordination wth
the Court on what the objective was. The fact that
| have seven different plans that do seven different
t hi ngs suggest that there are trading off options.
The overall evidence that | have given is that al
of these options have far fewer splits than the
enact ed pl an.

Q Your testinony was that you would not pick
any of the maps that are in any of your reports in
this case?

A | did not say | wouldn't. | said |I'm not
sure.

And you asked which was the best, and
| am saying that there are tradeoffs. And

determ ning what is best is inpossible unless you
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determ ne what the tradeoffs are.

Q Towards the end here. | will refer you
back to Tab 8. It is your October house report.
"1l refer you back to Page 19.

So, Dr. Cervas, you agree that the
only tinme you use the words good faith in any of
your expert reports submtted in this case is to
guot e the language from Reynolds v. Sins and then to
say, "In overpopul ating each district in Shel by
County, the legislature has not given a good-faith
effort to balance the constitutional criteria in

state and federal | aw.

A "Il say that | said that in this docunent
there. | can't tell you whether | said it anywhere
else. | sinply don't renenber.

Q If | said, | don't see the words good

faith anywhere el se, do you have any reason to doubt
t hat ?

A No. In ny deposition, |I'malnost certain
| did use the words good faith in saying that this
| egi sl ature did not use good faith.

Q Ckay. And if | ask you the |egal neaning
of good faith, as you testified earlier, you still
do not know that?

A No. | was saying that in ny capacity as
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an expert. | was asked whet her sonething was good
faith, and | was giving nmy opinion on whether
sonet hi ng was good faith.

Q In your report, you said the |legislature
had not given a good-faith effort in overpopul ati ng
each district in Shel by County?

A The words here are what | said, right.

Q Ckay. And earlier you admtted that at
the tine you submtted this Cctober report, you had
not read Lockert [17?

A In full, no, I had not read Lockert I1I.

Q I n your expert opinion based on your
report here, as it pertains to the county splitting
i ssue, is your expert opinion in your report based
on the standard of splitting as few counties as
possi bl e?

A | was retained by Plaintiffs' counsel to
determ ne whether it was possible to draw a plan for
t he house that had fewer splits than the enacted
plan while conplying with federal and state | aw

Q And so your goal in drawi ng these maps was
to split as few counties as possible?

A In nmy capacity as expert here, we were
attenpting to draw plans that split as few counties

as possi bl e.
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Q Have you read Lincoln County v. Crowel | ?
A | have not read that court case.
MR. SWATLEY: No nore questions. | wll

pass the w tness.

MR TIFT: Just one second, Your Honor.

REDI RECT EXAM NATI ON BY MR TI FT:

Q Dr. Cervas, to start off, you just
testified that you believe you discussed good faith
in your deposition; is that correct?

A Yes.

Q What do you recall saying about good faith

i n your deposition?

A | believe | was asked about whether, if |
recall, whether the legislature acted in bad faith.
And | don't renmenber exactly the words. | would

have to go to the deposition, but | said that they
did not act in good faith.

Q Wuld it help to review your deposition to
hel p you refresh your recollection?

A That woul d be great.

Q | wll direct you to your deposition,
which is Tab 3. And once you get to Tab 3, [|'1]

direct you to Page 131. And you can read it to
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yourself starting with that final paragraph that
starts with "My concl usion” and see if that
refreshes your recollection concerning what you
testified at your deposition.

A (Wtness conplies.)

Q Have you read that?

A | have.

Q Al right. And does that refresh your
recol l ection on what you testified about good faith
at your deposition?

A Yes.

Q Al right. Wat did you say at that
poi nt ?

A | said that ny conclusion that the state
enacted a plan with 30 splits, which was the maxi mum
in the guidelines that the house itself gave via the
Redi stricting Conm ssion was not a good-faith
effort, because with relatively little work, | was
able to create plans which had as few as 22 splits,
which | say then is significantly different than
t hose 30 splits.

Q All right. | would like to direct you
back to these two tabs that are docunent printouts
fromDave's Redistricting. W can | ook at Tab 13

first. That's the 13d e that you just | ooked at.
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A Yes, |'m here.

Q And is this a map that says "TN house
13d_e" on the top?

A It is.

Q Take as nuch tinme as you need to look. Is
there any indication on here as when this screenshot
was taken?

A No. There's no data on here that | can
see.

Q Ckay. And is there a copyright date on
this docunent, perhaps in the bottom left?

A Yeah, it says "Copyright 2023 Dave's
Redi stricting, LLC"

Q So, there's no screenshot or print date on
here that you see, but there is a 2023 copyri ght
dat e?

A Yes.

Q And then, the other Tab was Tab 30. Have
you nmade it to Tab 307

A Yes, |'m here.

Q And is that a map that states "TN 2022
state house"?

A It is.

Q And the sane question, do you see any date

on here reflecting the screenshot or the print date?
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A There's no date for this map on this
screenshot. There is the 2023 Dave's Redistricting
LLC copyright at the bottom left.

Q Ckay. Now, Dr. Cervas, earlier you
testified that you believed it is possible for
soneone w t hout know edge of the Law to draw a
conpl i ant map, correct?

A That's correct.

Q Can you explain what you neant by that?

A Well, | could nean several things
actually. For one, there are around the country
many | ndependent Redistricting Conm ssions that
include citizens that draw maps that becone Law and
are included in the el ections, presunmably
Constitutionally according to all the Law,
ot herwi se, they would not be put into place. So,
certainly sonebody wi thout the know edge of the Law
can draw t hose pl ans.

Additionally, maps can be drawn blind
to the Law. Any of us could go and draw a map t hat
coul d be consistent with the Law wi thout having to
have understood what the Lawis. This is not an
exercise of legality. This is an exercise of using
a conmputer nouse to draw districts. | just sinply

believe that it is possible for sonebody to draw a
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map w t hout know ng the Law.

Q But are you soneone who doesn't have any
know edge of the Law in redistricting?

A | believe | understand the Law on
redistricting as well as probably anybody else in
this country.

Q Docunent 85 is your tenporary injunction
report. Can you look to that?

A Yes.

Q Counsel asked you a good nunber of
guesti ons about your use of a conputer as the map
drawer here, correct?

A Yes.

Q Did you in any way hide the fact that a
conputer did the map drawing in this report?

A Absolutely not. | talk about the
al gorithm chain and describe what it is in this
report.

Q Can | direct you to Page 11 of this
report. Does 11 reflect in detail sone of the
conput eri zed process that was used in this report?

A It does.

Q Earlier you testified to your belief that
the state did not do a Voting R ghts Act anal ysis of

t he enacted house map?
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A Yeah, | was not provided one. | do not
know. It wasn't made public.

Q Did you review the transcript of Doug
Hi mes fact w tness deposition when counsel sent it
to you?

A | did, yes.

Q Do you recall whether or not Doug Hi nes
testified that he perfornmed a Voting Rights Act
anal ysi s?

A | do not.

Q Wuld it help you to look at his
deposi tion?

A That woul d be hel pful.

Q Hi s deposition is under Tab 4. And once
you are at Doug Hi nes' fact w tness deposition at
Tab 4, | direct you to Page 79 of his transcripts.
Then, take your tinme to do this, but starting at
line 16, if you could read to yourself that page and
t he next page and a half that tal k about whether or

not M. Hnmes perforned a Voting Ri ghts Act

anal ysi s.
MR, SWATLEY: Your Honor, we woul d obj ect
because it's hearsay. |It's not M. Hines
testifying here. |It's an out of court

statenent for the truth of the nmatter assert ed.
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MR TIFT: Your Honors, we are not
offering this as the truth of the matter
asserted. Under Rule 612, a witness may be
provided a witing to refresh their nenory.

M. Swatl ey asked Dr. Cervas on what bases he

believes that the state had not perforned a

Voting Rights Act anal ysis.

He has testified that he did review M.
Hi mes' testinmony on this point and that it
woul d refresh his recollection to | ook back at
it. So that would informhis know edge to
M. Swatley's question. That's the intent of
hi m| ooking at this to refresh his
recollection. And if so, testifying if that
I nformed his knowl edge of whether or not the
state perfornmed a Voting Rights Act anal ysis.

CH EF JUDGE: The Court will allow you to
go a little bit further with this.

Q (By M. Tift) Al right. Dr. Cervas, it
starts on Page 77 at line 16. So |I'm not asking you
to read this aloud, but to yourself to see if it
refreshes your recollection. Start at line 16 and
read to the next two pages, and | et us know once you
have conpl eted your reading.

A (Wtness conplies.)
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Q Have you reviewed the section?

A | have.

Q And has reviewing this portion of
M. H nes' deposition refreshed your recollection
about whet her your belief that the state did not
performa Voting Rights Act analysis, did his
deposition informyour belief in that fact?

A Yes.

Q And we're done with that. You can put
t hat one away.

A few tinmes earlier with questioning
from opposi ng counsel, you referred to M. Hi nes’
testinony this norning. |'mwondering if that was a
slip of the nanes, and you were neaning to refer to
M. Trende's testinony this norning?

A Yes, ny apologies. |If | referred to
M. Hnmes this norning, it would have been actually
M. Trende.

Q You were asked sone questions by opposing
counsel about whether or not it's always a tradeoff
of | ower deviations for nore splits. Do you
remenber that question?

A | actually don't remenber that phrase in
t he questi on.

Q Well, et nme ask you, your map 13d e has a
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| oner total variance than the enacted house nap,
correct?
A Yes, 9. 89.

Q And does it also have six fewer county

A It does.

Q And finally, you have heard throughout the
trial and opening an articul ation that Defendants
are expected to denonstrate that as few counties
were crossed as necessary to conply with federal
requi rements, correct?

A | have heard that.

Q And you have watched the whole trial so
far?

A Yes.

Q As an expert witness on redistricting,
have you heard or seen anything in trial that
denonstrates to you that the enacted house map
crossed as few county lines as necessary to conply
with federal constitutional requirenents?

A | think it's unequivocal that the
| egi slature did not enact the plan that crosses as
few lines as possible to conply with the Federal
Constitution.

Q And has anything during trial changed your
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opi ni on about that thus far?

A That is still ny opinion.

Q And so, you just testified to your
opinion. Are you suggesting to the Court that any
specific map in your report is the map that the
| egi sl ature shoul d pass?

A Unequi vocal ly, no. | do not believe that
t hese maps are necessarily suitable for the
| egislature. |If the legislature believes that they
are good maps, they are wel cone to adopt one of
t hese maps, so long as they do the proper voting
rights in that, ensure that they haven't dil uted
peopl e's votes. But again, those choices were al
made by the |egislature already.

But | would not personally consider
any of these maps to be best or ideal or one that |
woul d submt to a Court. | would want to work from
a nore blank slate and nake sure that every citizen
in Tennessee is treated equally under these plans.

Q And so remnd us, what is the utility of
your illustrative maps to your opinion in this case?

A The question that was posed to ne by
Plaintiffs' counsel upon nme agreeing to be their
expert was, is it possible to draw a plan for the

state house in Tennessee that divides fewer counties
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t han the enacted plan while being consistent with
federal law? And | have answered that question

t hrough any denonstrative maps, and that's the
pur pose of those denonstrative nmaps.

MR TIFT: | have no nore questions.

RECROSS EXAM NATI ON BY MR SWATLEY:

Q Dr. Cervas, do you still have your
deposition in front of you?

A Yes.

Q Tab 3, Page 130. In your deposition, you
wer e asked the question:

"So, along with conpliance with state and
federal requirenents for redistricting, is it
your belief that it is a Tennessee
constitutional requirenent that as few counties
can be split that's the nost you can split?"

And what was your answer to that on line
67?

A Well, there's two parts. The whol e thing?
Because it was objected to.

MR TIFT: 1'lIl make a quick objection.

["I'l allowit on this question, but expert

deposition testinony is only allowed to be used
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for inpeachnent. So it should only be

follow ng a countervailing answer to a question

that you first asked hi munder the Rules, Use
of Depositions in trial, Tennessee Rule Cvil

Procedure 32.

So, he can certainly answer you. But we
woul d ask that in the future this only be used
for inpeachnent after a prior question.

CH EF JUDGE: You can answer this
guesti on.

THE WTNESS: Ckay. And so line 6, | say,
"Yeah.” And then, it was objected to. And it
continues on line 9, "Let ne see. Page 7 of
this report, | have a |line quoting fromstate
ex Rel. Lockert v. Crowell: Cross as few
county lines as is necessary to conply with the
Federal Constitution."”

Q (By M. Swatley) And when you quote
Lockert v. Cromwell there, was that I, I, or I11?
A | don't have the full citation here.

Q And earlier you testified you never read
Lockert Il inits entirety before draw ng these
maps?

A That's right.

Q You never read Lockert 117
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A Inits entirety, no.

Q And you never read Rural West Tennessee

cases?
A Inits entirety, no.
Q You never read Lincoln v. Crowel | ?
A Inits entirety, no.
Q Have you read Moore v. State?
A " m not sure.

Q Are you confused because you think Moore

v. State is this case?

A No. |'mnot sure which case you are
tal king about. |'msorry.
MR, SWATLEY: Your Honor, I'll confer with

counsel real quick.

CH EF JUDGE: O course.

MR, SWATLEY:
MR TIFT: No
CH EF JUDGE:
THE W TNESS:

VR. TIFT: Your Honor, Plaintiffs rest at

this point.
CH EF JUDGE:

| ' m done.
Redi r ect .
You can step down, sir.

Thank you.

Thank you.

MR. RIEGER. Your Honor, at this point,

Def endant s nove for

t he senate cl ai munder Tennessee Rules of Civil

a Directed Verdict as to
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Procedure 50. 01.

MR TIFT: Are you going to argue it?

MR. RIEGER. Certainly.

If the Court would like nme to argue it, |
will.

MR. TIFT: W certainly object.

[ I naudi bl e] .

CH EF JUDGE: |'mnot sure Rule 50 is the
right rule. W mght be tal king about Rule 41,
| nvoluntary Dismissal. But go ahead.

MR. RIEGER: Yes, Your Honor. |
apol ogi ze. The Panel is certainly not a jury.

So, Defendants are noving for directed
verdict as to senate clains, because Plaintiffs
have not nmet their burden to denonstrate
standing. And we know that because of the
exam nation of Ms. Hunt, including what she was
asked by her own counsel and what she was asked
on Cross Exam nati on.

So during the Cross Exam nation, M. Hunt
was asked whether or not she was denied in the
2022 election the benefit of staggered terns.
Her answer was no. So under the new map, she
has not suffered an injury. That's not

necessarily fatal for standing, because she can
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show that an injury is imnmnent. She testified
that she lived in Davidson County from 1999 to
the present. Davidson County was
non-consecutively nunbered from 1990 to 2010
and again from 2020 to the present.

Plaintiff's own counsel asked her if she
knew of an incunbent losing a primary. The
answer was no. Then, Plaintiff's counsel asked
her if she knew of any incunbents |losing their
general election. Her answer to that question
was no. And what happened in 2002 according to
her testinmony, two of the three incunbents won,
and the other, which was Brenda G | nore,
retired. That is the opposite of inm nent.
That's unlikely.

Ms. Hunt's own testinony elicited from
both Cross Exami nation and Direct Exam nation
confirns that there was no actual denial of the
benefits of staggered terns by the new senate
map. And the possibility that it could occur
is not inmnent. It is renote. That doesn't
get you standi ng under the applicable Tennessee
precedence of City of Menphis and ACLU v.

Dar nel | .

Plaintiffs proof by their owm witness's
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testinmony fails to neet the standard. And
their proof is now closed; therefore, we nove
for involuntary dism ssal pursuant to Tennessee
Rul es of G vil Procedure 41. Thank you.

MR. GARRI SON:  Your Honors, 1'll be brief.
The state is arguing this case to depart from
wel | -settled Law on standing and asking this
Court to adopt a dangerous principle. The
citizens in this state don't have standing to
bring constitutional clainms until they have
sonehow faced el ecti on consequences and have
some sort of political retribution based upon
them by the State's unconstitutional actions.

The thene of this case, which Your Honors
have heard for over a year. |I'mtalking the
senate cl aim hearing, which Your Honors issued
a tenporary injunction on, which the Tennessee
Suprene Court did not touch with respect to
your findings of the likelihood of success, but
rather said this shouldn't be applied to the
2022 el ecti on.

This case is as sinple as it sounds. The
state of Tennessee has drawn senate districts
t hat are not consecutive in nunber in Davidson

County, the only county in the state where this
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has happened, even though the state
Constitution requires it.

Now, Plaintiffs put on proof in this trial
in every possible way we thought Your Honors
may be interested in hearing about Ms. Hunt:
Her background, her voting history, her
advocacy, why she cares about her rights as a
citizen, why she has exercised her rights as a
citizen. But we didn't need to. Al we needed
to do is showthat Ms. Hunt is a voter in
Davi dson County and in the district that's
i mproperly nunber ed.

That shoul d be enough in any state but
certainly the state of Tennessee, because al
citizens have rights that are defined by the
Tennessee Constitution, and the Tennessee
Constitution says that senate districts should
be consecutively nunbered in a county. These
are not. M. Hunt is a voter and a citizen in
that very m snunbered district. |f she doesn't
have standing to bring this case, then inmagi ne
how that principle can be applied to all other
provi sions of the Tennessee Constitution.

She doesn't have to recite her voting

hi story dating back to the '90s or recall how
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el ecti ons shook out; although, I would point
out to you, | can nane how there's been
turnover in Ms. Hunt's voting lifetime in
Tennessee in every senate district in this
county. W could go back in the history of
that. So the public record shows there's been
t urnover.

But to require that there be sonehow sone
sort of circunstance where voters in the state
have sai d, you know, because of the state not
followi ng the Constitution, ny representation
did not seemright because of the turnover of
my representation at the General Assenbly.
That's a requirenent that is made up. It's not
based on case Law, and citizens in this state
shoul d be allowed to enforce the provisions of
the Constitution as they have for years.

And so this notion should be deni ed.

CH EF JUDGE: Thank you.

MR. RIEGER. Your Honor, to start, injury

in fact that requirenment for standing is not

novel. It has existed in federal and Tennessee
jurisprudence for decades. It's Tennesseans
for Sensible Election Laws I11. It's Cty of
Menphis v. Hargett. It's ACLUv. Darnell. 1In
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the federal world, it's Valley Forge. It's not
novel. It is the standard. And, yes, she may
very well have an injury in Law, but standing
does not ask that question. Standing says,
what is your injury in fact.

She has testified that she was not denied
the benefit of staggered terns in 2022. That
was her harm That's what she conpl ai ned she
was deprived of. She says in the 2022 el ection
she was not deprived of that harm She has an
out. She can show that that harmis i nmm nent,
but that's where it cones into play as to the
hi stori cal data.

To show that, she would have to show t hat
there is sonme reasonabl e possibility that al
three seats in Davidson County could turn over
at once. And she says very plainly, she does
not know of any incunbents ever losing a
primary. She does not know of any incunbents
ever |l osing a general. So she can't show
i mm nence and that's her burden. Now,
Plaintiffs have cone up here and said, well, we
have got what is a violation of the Tennessee
Constitution, that Davidson County is

non- consecuti vel y nunbered.
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Unfortunately for Plaintiffs, standing
defeats potentially neritorious constitutional
chall enges all the tinme. That was the case in
Tennessee for Sensible Election Laws |11
Tennessee has all sorts of Laws on the books
that if they were applied to soneone, may very
wel | be constitutional, but we don't just allow
soneone to show up and say, that's
unconstitutional. They have to show t hat
sonehow it harnms and affects them

And Ms. Hunt has disclainmed both of those
in her exam nation testinony. And for that
reason and since Plaintiffs' proof is closed,
the Defense is entitled to judgnent. Thank
you.

CHI EF JUDGE: Thank you. The Court
respectfully denies the notion consistent with
the Court's ruling in the summary | udgnent
notion, that it was reserving ruling on this.
And we have a pretrial order that contenpl ates
posttrial briefs.

As you can see, we have got three judges
up here, and the judges deci ded we wanted al
the briefing, all the proof that have we could

have before we decided this issue. Gven this
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unusual situation, where going forward with a
trial would not necessarily prejudice the

Def endants, given that a defense on the
constitutional grounds, on the nerits has not
been offered. So we haven't asserted in an
affirmati ve sense jurisdiction over this.

But the Panel wants to see every briefing
t hat can possibly be made on this issue before
we make a definitive issue. So, the
wel | -argued standi ng argunents made by the
Def endants are not falling out of the case
because the Court wants the opportunity to get
additional briefing and also full opportunity
to confer anong the judges.

So, we are denying your notion. The issue
is not falling out of the case. The Court in
the sunmmary judgnent notion indicated that it
wanted to reserve ruling. |In this particular
situation, the Panel concluded that Defendants
woul d not be prejudice if we did not rule on
this subject-matter jurisdiction. As you know,
subj ect-matter jurisdiction can be rul ed upon
at anytinme. It can be ruled upon on appeal.

So given this situation, that's where we

stand. And certainly if this Panel was goi ng

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

450

to rule today on standi ng, we would have to
take tinme fromthe trial, go out and confer,
and we're not going to do that. Rather, we're
just going to deny the notion wth the
expressed statenent that standing is not
falling out of the case. It is a viable claim
that will considered in the Court's final
ruling.

MR. RIEGER. Thank you, Your Honor.

Your Honor, at this tinme the Defense calls
M. Hi nes.

And, Your Honors, w th your perm ssion,
when M. H nes was here yesterday, he had sone
I ssues reading the copy of the map that was in
the record already. He's provided these
addi tional denonstratives. Plaintiffs have
agreed to their use and if | may, | would Iike
to pass themout, so that way they can be
avai l able to revi ew.

CH EF JUDGE: Sure.

DI RECT EXAM NATI ON BY MR. Rl EGER:
Q Wl cone back, M. Hinmes. M nane is Alex

Rieger, and |I'll be asking you a few questions
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today. |If you could, go ahead and reintroduce
yourself to the Court.

A Sure. Your Honors, good afternoon. M
nane is Doug Hnmes. |I'mthe Ethics Counsel for the
Tennessee House of Representatives.

CH EF JUDGE: And you're still under oath.
THE W TNESS: Yes, sir

Q (By M. Rieger) M. Hones, if | could

start by directing you to Exhibit 15 pl ease, which |

bel i eve had been previously admtted. Are you

t here?
A | am vyes.
Q Excellent. |If | could get you to flipto

t he back, please, until you reach the page that
starts "Douglas David Hi nes."
A "' mthere.

s this your CV?

A This is.

Q When was this CV created?

A It was created in -- it was updated,
woul d say, in, gosh, I"'mtrying to find the date of
the report. | would be -- | don't knowif there is

a date on the report. But it would have been
updated before the report was fil ed.

Q Is there in anything on the CV you need to
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add?

A No, | do not believe so.

Q Wul d you wal k us through your CV starting
wi th your education, please.

A Under "Education" which is Page 48, | went
to Lanmbuth University in Jackson, Tennessee for
undergraduate studies. | mgjored in history and
theater as a mnor. | was fortunate enough to get a
rotary anbassadorial scholarship to attend the
University of Saint Andrews for graduate studies. |
had a problem They thought | knew Latin when they
admtted ne. | do not know Latin. | did not get a
Masters but received a diploma in arts and nedi eval
history. | studied society in England fromroughly
1000 to about 1111, | guess it was, basically the
Nor man Conquest period of tine. And then,
attended | aw school at the University of Notre Dane,
graduated there in 1997.

Q Thank you. And if you could just briefly

wal k us through your job history again.

A Certainly. | graduated from Notre Dane
on, | guess it was, a Saturday, maybe a Sunday. |
can't renmenber. |It's a long tinme ago. And started

at the Attorney General's office on a Monday after

graduation starting as a clerk in the Attorney
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Ceneral's Ofice, and worked in the crimnal justice
division for about a year and a hal f.

After that, | had the opportunity to
return to legal services. | nentioned to y'al
yesterday that | had worked in I egal services as a
session researcher for one session in the early md
"90s drafting resolutions. They had an opportunity
for a lawer, a full-tinme position. And | left the
Attorney General's Ofice to go back and work at the
Ceneral Assenbly. O course, | worked in crimnal
justice division, but when | got back to the Ceneral
Assenbly, | was assigned to work on transportation
comm ttees.

And over the years, | worked on
transportation conmttees in both houses and vari ous
other commttees until spending nost of the tinme as
t he house finance attorney for a little bit over a
decade. During that tine, | also served begi nning
in 2003, | served as the attorney for the house
ethics conmttee, which is what | do now, except as
an enpl oyee of just the house. But during ny tine
in legal services, | was in that role.

| also, legal services provides
counsel to the speakers, and | served as counsel to

Speaker Ji mmy Nai feh, Speaker Kent WIIlians, and
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Speaker Beth Harwell. Also during that tine, | was
assigned to be the lead attorney for the 2010 rounds
of redistricting for the House of Representatives.
And | would just say that then in
June or July of 2018, | left legal services and went
to work wth the Bureau of Ethics and Canpaign
Fi nance under Drew Rawl i ns, served as his assistant
director. And then, | had the opportunity to cone
back to the General Assenbly in June of 2019. The
house created this position for ne to be the house
ethics counsel to help nenbers with conpliance with
statutes and | egislative rules.

Q What if any experience do you have with
redistricting?

A So when | was a Legislative intern, which
is here sonewhere in this resune in 1992, Steve
Cohen, who | was assigned to then state and | oca
governnment commttee. Then state Senator Steve
Cohen, now Congressman Steve Cohen, asked nme to work
with |l egal services on senate districts in Shel by
County. That was the first tinme | had any chance to
work in redistricting, and that was the first
redistricting that |egal services went from having
bi g paper maps with crayons to a big Sun system

conputer. And | had the opportunity at that tinme to
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kind of get ny feet wet and work on the senate
districts in Shel by County. And | found it was
fascinating. And that was the first opportunity.

When | went back to | egal services in
'98, the house was still in litigation in the Rura
West Tennessee cases, and the then assistant
director of |legal services at that tinme, Ellen
Tewes, asked if | would help her as that case was
proceeding to the Sixth Crcuit and then on to the
Suprenme Court. And | used our old systemto produce
the maps of Plan A and Plan B. | didn't have a
whole lot else to do on the Rural Wst case on the
house si de.

Assi stant Director Tewes quickly
becane Director Tewes of the office of |egal
services. She encouraged mny participation with
NCSL, which is the National Conference of state
| egi sl atures. They have a particular staff section,
kind of a focus area on redistricting and el ections.
It has had various nanes over the years. And |
started participating with that section in 1999, |
think was the first NCSL | went to. | got to know
nore about the census, work with the Census Bureau.
And t hen, Speaker Naifeh appoi nted ne under her

advice to be the | ead counsel for that 2000 round of
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redistricting.

After that, by the 2010 census,
Director Tewes had retired. Joe Barnes was then
director of l|legal services. Speaker Harwell was the
speaker. And | was asked to be the |ead attorney
fromlegal services again to work on the house
redistricting in the 2012 round. And then when we
advanced to 2020, | come back in the role of house
ethics counsel. And Speaker Sexton, when he
appoi nted the ad hoc coommittee, he appointed ne to
serve as the counsel to that commttee.

In between that, ny involvenent with
the NCSL's redistricting task force continued. |
served as a staff co-chair for a period of tine,
|"'mstill active in that and hel ped Tennessee when
Tennessee years ago edited part of the red book that
you have heard about. W did sone of the equal
popul ation part of that. And I helped with that.
And | think | added the case note in the red book
the | ast round for the Mdore decision. So that's
sort of the history.

Q Is it fair to say you have been invol ved
with redistricting process in Tennessee for 30
years?

A Yes, that's fair.
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Q s that on a partisan or nonparti san
basi s?

A Nonparti san.

Q Can you explain that a little nore?

A Sure. So in ny current role and in all
the roles | have had in state Governnent have al ways
been nonpartisan roles. Legal services nonpartisan
counsel to the house and senate. Legal services
wor ks for 132 nenbers and takes the nonpartisan side
of it very seriously. So when | was in that office,
| was the nonpartisan counsel to the redistricting
comm ttee.

Fast forward to this current
position, |I'mnonpartisan ethics counsel. | work
for 99 house nenbers and |I take that very seriously.
| have served at the pleasure of Denobcratic speakers
and Republican speakers. And it's sonething that I
think is inportant to this process, that the house
utilizes nonpartisan staff to help in the process.
Part of that is, is we don't keep any
partisan data in our database for redistricting.
Maptitude could have it. | think it could be
i nported, but that's sonething that we have never
done as a nonpartisan enployee. That's not

sonething | would utilize. So I feel it's an
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i nportant process that nakes how t he Tennessee house
process, makes it unique.
MR. RIEGER.  Your Honor, at this tine,

Def endants nove to have M. Hines qualified as

an expert witness in Tennessee Redistricting

Law procedures and practices by virtue of his

t hree decades of experience and that he may

testify and form an opi nion.

MR, TIFT: No objection.
CH EF JUDGE: No objection and so the

Court determnes that M. H nes can be an

expert wtness and testify in the categories

that you nenti oned.
MR. RIEGER. Thank you, Your Honor.

Q (By M. Rieger) So | want to tal k about
the redistricting process generally, so not specific
to this map that we are all here on today. Can you
wal k us through the relevant authority that m ght
set out requirenents for redistricting maps?

A Ckay. | think | can follow that. You are
not tal ki ng about the process of when we get the
census data. This is nore of what we would | ook at
after we have that data.

Q What are the rul es?

A What are the rules, good way to say it.
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The nunber one rul e popul ati on equality, one person,
one vote. That's what we are drawing a map to
conply with, and that is the nunber one rule, to fit
that. Now, how you get there, what's the
justification in a state redistricting plan to have
any kind of deviation, why isn't it zero? There's
got to be a legitimate state interest. And that's
where factors |like county splitting and core
preservation play a big part of, because those are
both legitimate state interests to have that
devi ati on.

But beyond popul ation equality, then
underneath of that, the Voting Rights Act. That is
in ny opinion, having done this for 30 years and
havi ng the experience on the outside of Rural West
Tennessee cases, | think that's of utnopst
I nportance, conpliance with the Voting R ghts Act.
Qobvi ously, race cannot predomnate a redistricting
plan, and it's inportant that it doesn't. But
conpliance with the Voting R ghts Act is al nost
right there with the popul ation equality.

And then, you know, there's the
factors that are listed in 3-1-103, and there's the
six other factors that we have listed. Contiguity

is also a state constitutional requirenent. That's
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one of the other four. W want to nake sure that we
use the census data. We want to use the nost recent
census data, both the popul ati on and the geography.
Several years ago there was the idea
that they would adjust data and they didn't. They
used the actual count. But sonebody m ght produce
data that is adjusted, and we're not going to use
that. W're going to use whatever the census data
produces.
| think I've got four of the six.
|"mgoing to try to think of the others off the top
of nmy head. We're not going to do multinmenber
districts. At one time, Tennessee did have sone
mul ti menber districts. Sone states still have a
formof nultinmenber districts.
And then, the last one, it's there
somewhere, and it's in here sonmewhere.
Q W'll see if we can get to it as we go
t hrough. Are any of the requirenents you listed --
MR, TIFT: Your Honor, just for the record
wanted to state basically the same standing
obj ection that certainly M. H nes can continue
testifying as our expert did his understanding
of the Law. But of course, we all recognize

the Court wll determne the actual Law in the
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case.
CH EF JUDGE: Thank you. So not ed.

Q (By M. Rieger) So M. H nmes, out of the
requi rements you just listed, how do you determ ne
which is nore inportant?

A The Federal constitutional provisions are
the Law of the Land. So we'll conply with the
Federal Constitution provisions, then the federal
| aw provisions, and then we will work with the state
constitutional provisions, and then the practices,
the criteria that the house has set, not only in TCA
3-1-103 but also in the two practices that we have
used over the 30 years.

Q To your know edge, are there any
constitutional provisions that |imt what factors
the General Assenbly can use in redistricting?

A | would say to the contrary, there's a
constitutional provision that anticipates that the
Ceneral Assenbly will set the criteria for

redistricting, and that's Article 2, Section 4 of

the Constitution. | think it's the second or third
sentence. It says, Nothing in this section, nor
this Article 2 -- essentially, |I'm paraphrasing --

shal | deprive the General Assenbly from

redistricting at anytine based on geography
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popul ati on or other criteria.

And | think that allows the Ceneral
Assenbly to take those six factors that are
articulated in 3-1-103 in the tw practices, which
Is core retention and m nim zing i ncunbent pairing.
Those eight are the criteria that | think envisioned
Article 2, Section 4.

Q So again, |I'mnot asking about the
specific map at issue here. So generally, how does
the redistricting process begin in Tennessee?

A So, the redistricting process in a
non- COVI D year -- this was a different census and a
different redistricting process because of COVID.

But the process starts before the
Census Bureau produces the results. Qur state
conptroller works with the bureau to nake sure that
| ocalities have all the boundaries and census bl ocks
they need. They work with themthroughout the
decade |l eading up to the census. It's a program on
the called the Bl ock Boundary Suggestion Survey that
they work with the conptroller's office. They work
in hand with the Census Bureau. They work on things
i ke, we have recently changed a few county
boundari es, the |egislature has, and the

Comptroller's Ofice will work to nake sure those
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are incorporated into the next round of geography.

From a planning | evel, the CGeneral
Assenbly, we are going to nmake sure that we have the
technol ogy that we need, that when we get the census
data, that we will be able to use technol ogy for
people who aren't G S experts, which is CGeographic
| nformati on Systens. Sonething that sonebody that's
a lawer can use to draw maps and to explain and
produce maps for the nenbers that they can
under st and easily.

So we' Il | ook at our technol ogi cal
needs. We'll look at our staffing needs. | was
hoping this tinme we could have sone fol ks that
worked in GS. W didn't hire anyone that had any
experience until very late in the redistricting
cycle. And hopefully, those enpl oyees who didn't
have a whole | ot of experience this tinme will have
experience going forward. |It's hopefully building
sonme institutional know edge goi ng forward.

You want to make sure you have
staffing. So | had sone attorneys in |egal services
that | worked with before COVID to just tal k about
the red book and sone of the concepts of
redistricting in the hopes that, again, there can be

sone continuity going forward. Wren't utilized
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this round but hopefully they will have a little
under st andi ng of what redistricting is. So we do
all that preparation work and we get that ready.

And then, in a nornmal decade, census
date is April 1st of the year ending in zero, so
April 1st, 2020. And of course, COVID is happening
right about the same tinme this tinme. |In a nornal
decade, the federal law requires that those results
shoul d be reported by January 1lst of the year ending
in one, so January 1, 2021. And what's reported is
t he apportionnent data, which is the resident
popul ati on of the United States and the states.

And with that you can determ ne, you
know, what your ideal populations. W |ooked at
that yesterday. Wat's Tennessee's total? And
divide it by 9, 33, and 99 and cone up with the
ideals for the US house and senate and state house.
So that data usually is there by January 1 of 2021.
This tinme we didn't receive that data until, | think
it was, in April of 2021. So there was a
significant delay in getting that data out there.

And knowi ng that we were going to
have the del ays for the | ast couple rounds, we have
established a website on the house side to try to

gi ve people updates. In a nornmal year, that website
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isn't established until we get the state |evel
redistricting data. But knowi ng there were going to
be del ays because of COVID, we started that website
in January of 2021. And had ne on there as a point
of contact for people that had questions about what
was going on. And | tried to keep that updated.

So when we got that apportionnent
data in April, | did a letter to the Speaker and
| ai d out what the Tennessee popul ati on was and what
t he i deal nunbers would be, and we put that up on
the website as soon as we could. So in a nornal
non- COVI D year what we are waiting for is the state
| evel redistricting data. That's the mcro data
t hat goes down to the census bl ock | evel of
geography that includes all the different
denogr aphi ¢ characteristics of the popul ati on.

Now, there's sone adjustnent to that
for privacy reasons, but that's the data we
typically get in a non-COVID year in February or
March, but it's been February when we get it.
Unfortunately, because of COVID that was del ayed
until the m ddl e of August essentially in 2021,
whi ch shortened the period of tinme that we had to
work with data by about half. So that data cones to

us in August and in a normal year and in this year,
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once we have that data, the Speaker has
traditionally appointed a conmttee to take up
redistricting.

This was the first tinme that the
comm ttee included nenbers of both parties. It was
not bal anced. It was unbalanced. | think there
were 16 nenbers: 12 Republicans and 4 Denocrats if
| remenber correctly. That conmttee net in
Septenber. It nmet in Cctober. Both those neetings
taki ng public comments. And then nmet again in
Decenber to review the plans.

I nportantly at the Septenber neeting,
the conmttee | ooked at criteria and gui delines and
t hey adopted criteria and guidelines, and we tal ked
alittle bit about that yesterday. But it was also
giving the public the opportunity to draw a map and
present that and see if they could help us with this
puzzle that is redistricting. And they had from
Septenber 8th to Novenber 12th to submt plans. W
only had four plans submtted.

Leadi ng up and through this process,
| tried to encourage this every tinme | could for
people to submt a plan, offered to assist people in
hel ping that. | nmet with the | egal wonen voters.

met with Think Tennessee before we had any data on
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their brief that they did just to get people
interested. But at the end of the day we had four
pl ans submtted. Wen we took up those plans in
Decenber then, we had not only those four plans to
di scuss but then the Denocratic caucus al so had a
pl an.

| think that's sort of the process of
what a normal process would | ook |ike without COVID
and then also at the end there sort of what the
process has | ooked like in the past redistricting
cycles of a conmttee, an opportunity for the public
to submt plans. This tine we had nore public
heari ngs than we had ever had.

We did not get to do neetings around
the state, which was hopefully a goal that we can do
t he next census tinme, but it wasn't possible because
of the COVID restrictions that we had at the tine.
But that's essentially how we got fromwhat we had
in the past and how we got to this plan.

Q Was your contact information on the
Ceneral Assenbly's website?

A Yes, it was. And what we did -- and this
is the difference between -- this is why | said we
put nore out there this tine. Ten years ago, after

the 2010 census, we had a redistricting hotline,
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whi ch we had a phone that you could record a nessage
on, and we had only one nessage ever, and it was a
clerk at the tinme testing it to see if it worked.

So we felt that this tinme, | felt
that it was inportant when we put the website out
there that the people had a real contact. So we put
my nanme, ny phone nunber, ny office address, ny
email all straight to ne and only ne. And | had
contact. W had people call fromaround the state,
Wonen Voters, Think Tennessee. And | was able to
have that contact with those people |eading up to
it. And | participated in sonme of their foruns that
they had just to get the topic out there and get
peopl e tal king about it.

Q Do you have any recollection of whether or
not any of the Plaintiffs in this case attenpted to
contact you?

A | do not believe that either of the
Plaintiffs in this case contacted ne.

Q Ckay. We'll cone back to the enacted nap,
but I would like to start with your expert report
since we have got that in front of you. |In your
role as an expert in this case, did you review
alternative plans provided by Dr. Cervas?

A | did.
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Q How did you review his alternative maps?
A As those reports were submtted over the
course of a year, | would go to the report, | ook at

the map that was in the report but then follow the
link, the link that was a link to Dave's. From
Dave's, | would export report the CSV file where |
could then inport it into Maptitude, which is the
programthat the House of Representatives uses to do
the redistricting and the S, which is a bit nore
technical and probably a little bit nore

sophi sticated tool than what Dave's is.

Q So what are your thoughts, if any, on
Dave's Redistricting?

A So, | think Dave's is a fun -- it's a fun
website to play wwth. You can entertain yourself by
going to any state and draw a congressi onal plan for
Arizona, and it's kind of a fun thing to do.
woul d not use it in any professional capacity.

And | also don't like it for the fact
that unli ke how the house does redistricting, Dave's
has a ot of information, as do sone of the other
public platforns, that are nore of a partisan
nature, scoring districts. They have factors in
Dave's and the others that have nothing to do with

Tennessee redistricting. Wile |l think it's a
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useful tool, | think that sonetines those tools can
confuse folks, as well, and makes it a little bit
nore partisan that it needs to be.

Q What do you use?

A Mapti tude excl usively.

Q Whay do you exclusively use Maptitude?

A Because | have confidence in its
reliability. | have confidence in the track record
that we have with that programin Tennessee. Ellen
Tewes, who | nentioned, the former director of |egal
services, worked with the devel opers of Maptitude
when they were just getting into the redistricting
field. There's not many professional prograns out
there, but Maptitude is probably one of the five
star ones.

Q Do you know, if there are any, any of
Maptitude's clients?

A So, Maptitude has been used by the Census
Bureau, the Departnent of Justice, multiple states,
mul tiple local governnents. In ny opinion, it's the
gol d standard of redistricting tools.

Q M. Hnmes, if | could direct your
attention to Page 19 of your expert report. Did you
review in your role as an expert Cervas Plan 13a?

A | did.
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Q And did you form an opinion about that
map?

A | did.

Q What was your opi nion?

A Is it okay if |I refer us to Page 41 of ny
expert report?

Q Certainly.

A It's a little bit easier. So, all the
pl ans that the house had and with the Cervas one, |
tried to copy the sane sort of format that's a basic
eval uation of how plans are eval uated on the house
side. It's traditionally what we have used for the
| ast three redistrictings. And that is to | ook at
whether it's a statewde plan, and 13a is. |t has
99 districts. It had 12 majority-mnority
districts, which is one | ess than both the 2010 pl an
and what the 2020 enacted plan in 598 has.

It has a popul ation range of 9. 96
percent. Its overall range of population, which is
hi gher than what the 598 was enacted with, 9.90. It
split 24 counties. It was not contiguous. There
were bits that were not assigned correctly to the
districts they could have been or should have been
assigned to. And it paired 15 incunbents. And both

of those factors, the contiguity and the i ncunbent
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pairing that is illustrated in footnotes, and it's

t he sane standard eval uati on that woul d have been

used on the four public plans, the Denocratic caucus

pl an, and then also the house plan.

Q I n your expert opinion, do you think that
the 12 majority-mnority districts poses a problem
conpared to the Enacted maps 13?

A It poses a significant litigation risk,
and I would not reconmend this plan to the House of
Represent ati ves.

Q How does it pose a litigation risk?

A It dilutes majority-mnority voting
districts from13 to 12. This particular plan
elimnates the Rural West Tennessee district, which
is a significant problem

Q Who represents that district?

A Currently and historically it's been
Representati ve Johnny Shaw.

Q If we want to nove on to the next page,
Page 42. Did you review Cervas Concept 13b?

A | did.

Q Did you form an opi ni on about Cervas
Concept 13b?

A Yes.

Q What was that opinion?
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A So this one, too, not did conply with the
Constitution. It had a little bit better -- we
talked a little bit yesterday about
majority-mnority districts and what's the proper
nmetric: |Is it voting age popul ation, either a
single race or ethnicity or a nultirace, any part
mnority or ethnicity?

As | nentioned, the house has
historically | ooked at these as single race.

There's also the nultirace, any part. And | don't
know if either one of themis wong. W |ook at

t hem and scored all these plans when we went through
it based on the single race. W would have counted
it the sanme under a nultirace.

And under a nultirace category, any
part African American in this case, District 80, is
50. 94 percent voting age any part African Anmerican.
Under single race, 49.54 percent. So, it satisfies
the majority-mnority district perhaps. It's pretty
cl ose. And depending on the turn out of an
el ection, you don't know. But giving the benefit of
the doubt, it's very close to the 13
maj ority-mnority districts.

But 13b has a hi gher overall range of

9.9.6 percent. It splits 25 counties. But the
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significant thing here with the splits is it splits
Madi son County. Madison County is sufficient enough
t hat has popul ati on that has enough for one full
district, and it's always had one full district.
And it's significant in the way that it also hel ps
us conply in Rural Wst Tennessee with the Voting
Rights Act. It has historically been since Rural
West one of the counties included in the District
80, which is represented by Representative Shaw

So while this plan al nbost creates a
majority-mnority district in West Tennessee, it
does it also by splitting Madi son and not giving
Madi son County a full representative, and | think
that's a significant problem 1It's not contiguous.
There were a nunber of census bl ocks that were not
assigned correctly. And it also paired 30
i ncunbents.

Q Can you walk us through in alittle bit
nore detail and explain the difference between using
any part of racial identification versus the
alternative?

A Sure. So, folks can respond to the census
however they like or not at all, unfortunately. But
when it cones to the race and ethnicity and race in

particular, fol ks can select any conbi nation of
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races. A person can put white, black, Asian and

that's perfectly acceptable. Under any part African

Anerican, which is what we are concerned with in
Tennessee, because it's the one racial mnority that
is sufficient enough in popul ation and conpact
enough to have a majority-mnority district.

You can have any part African
American. Sonebody coul d respond white and bl ack
and that would be counted that way. Using bl ack
al one, which is the category the Census Bureau has,
t he person who responded white black or Asian black
woul d not be included. |It's just the people who
respond a single race of African Anerican.

Does that hel p?

Q It does. And help nme out with this. So
if you take all of the any part responses, do they
add up to 100 percent or would it be greater?

A You m ght have to help ne with what you
are asking.

Q W'l cone back toit. W'Il nove al ong.
If | could direct you to Page 43. D d you review

Cervas house Concept 14a?

A | did.
Q Did you form an opinion about it?
A | did.
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Q And what's your opinion?

A So 14a was a plan that instead of doing --
| think the difference between the 13s and the 14s
are the nunber of districts in Shelby County. So
the 13s have 13 districts in Shel by County, which is
t he nunber that are in Chapter 598. And the 14s
have 14 districts in Shel by County. | would note
just to start, this one, too, has the
majority-mnority districts.

You know, under the evaluation, it's
scored 12 majority-mnority districts. You will see
in the footnote the explanation again that using the
any part black designation, you can see how t hat
changes sonme of the districts when you | ook at them
And again, those are majority-mnority districts. |
woul d say that many of those that are created in 14a
are very narrowly majority-mnority districts within
a very, very small range of 50 percent plus one.
Thi s plan has an even hi gher overall range of
9.98 percent, and it splits 24 counti es.

But again, like the previous plan, it
splits Madi son County. |t doesn't create that ful
district in Madison County, which is sonething that
t he house has al ways strived to have. Full counties

have their one representative. |If they are a whole
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county, have it. |If they divide evenly into two, to
have those two without splitting them But if they
have too nmuch popul ation for two, to create that

full district. And this plan does not create that
full district.

It's not contiguous. It also has
problens with the contiguity. And it pairs even
nore i ncunbents together at 41.

Q So far we have seen in these concepts,
9.96 in two maps and 9. 98 percent for the overal
range. Does Tennessee safely stay under 10 percent?

A No.

Q Wiy not ?

A It's not a bright line. There needs to be
equal -- sorry. Equal population is again that top
standard that every plan is trying to achieve. And
the | ower you get, the closer to zero you get, the
better. But there are going to be in state
Legislative districting, you are allowed sone
variance, as long as there's justification for it.
But it should be as | ow as you can. Anything higher
is alitigation risk.

Q If I could get you to turn the page. Look
at Page 44. D d you review Cervas house Concept

13. 5a?
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| did.
Did you forman opinion about it?

Yes, | did.

o r» O >

And what was that opinion?

A This particular Concept had probably sone
of the nore significant problens of any of the
concepts. | would not recommend it to be a guide
for anyone. 13.5 and the plans that are 13.5
signify splitting of Shel by County.

Shel by County doesn't need to be
split. 1t's a whole county that either has 13 or 14
districts in that fall within that overall range of
a 10 percent. 13 districts is actually closer to
the ideal than 14 district, the 13. But 13.5,
havi ng hal f the popul ation exit the county and split
the county, there's just not a justification for it.

In fact, if anything is clear in the
Article 2, Section 5 of the Constitution, | think
t he second sentence says that in counties that can
have nore than one representative, that they be
di vided evenly into districts. So this fromjust a
basic start is a faulty concept in nmy opinion.

But nmore inportantly using the nost
favorable netric any part black population, it only

creates 11 majority-mnority districts. It also
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splits beyond Shel by County. It continues the split
i n Madi son County. It doesn't create that full
district in Madison. |t has a significant nunber of
noncontiguity issues throughout the plan, in
particular, quiet a fewin Shel by County. And it
pairs 35 incunbents at the end of the day.

Q In the past four nmaps that we have
di scussed, have they all been the sanme high
devi ati on of 5.09 percent?

A Yes.

Q What is the enacted map's high
devi ati on percentage?

A The sane, 5.09 percent.

Q What explains why all of those are the
sanme?

A These four concepts, along with Chapter
598, all maintain the boundary of Montgonery County.
Agai n, you have a whole county that's devisable very
close to that standard five and five deviation.
Mont gonery can be divided into three conplete
districts within the county boundary w t hout
splitting it. And it takes you to that high of
5. 09.

Q Ckay. If | could get you to flip to the

next page. Did you have an opportunity to review
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house Concept 13.5b?

A | did.

Q Did you form an opinion about it?

A | have.

Q And what is that opinion?

A That | would not use this plan. | would

not reconmend this plan as a guide either primarily
for the unnecessary split of Shel by County.

Thi s does have sone positives to it,
this plan. It's 11 majority-mnority districts
under a single race, black alone analysis. But
using any part African Anerican it does equal the
plan that's 13, but again they are very close to
50 percent plus one. It has a slightly better
overal |l range.

But again, it splits Shel by and
splits Madison. |t does not provide for that ful
district in Madison County. It has a significant
nunber of noncontiguous areas and it pairs 39
I ncunbents.

Q Is it fair to say that all of these maps
that we just discussed would create additional
litigation risks for the state of Tennessee?

A | think it's fair to say that. And I

woul d al so say that none of them are constitutiona
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just based on the fact that they are nonconti guous.

Q Al right. |If we could | eave your expert
report behind, and if we could take a | ook at
Exhi bi t 89.

A "' mthere.

Q All right. Are you famliar with this
exhi bit?

A | am

Q And what is it?

A It is an affidavit fromnyself regarding a
rebuttal report of the Plaintiffs' expert and a
January 9th response to Defendants' expert
deposition. So it was a report that was filed by
the Plaintiffs' expert in rebuttal.

MR. RIEGER. Your Honor, at this time we
would like to nove this into evidence if it's
not already as Exhibit 87. And we understand
there's no objection.

MR TIFT: | think it's 89.

MR. RIEGER. | apol ogi ze, 89.

CH EF JUDGE: It is admtted w thout

obj ecti on.
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(The above-referred to
docunent was thereupon
mar ked Def endant Exhi bit
No. 89, and is attached
hereto.)

Q (By M. Rieger) Now, if | could please
direct you to Exhibit A of that exhibit. D d you

review Dr. Cervas' nmap 13c?

A | did do that.
Q Did you forman opini on about that nmap?
A | did.

Q And what was that opinion?

A That 13c did have 13 majority-mnority
districts, had a higher overall range, split 24
counties, was contiguous, and had no unassi gned
ar eas.

Q And how did that conpare to the enacted
house map?

A It has a higher overall range of
popul ation than the house map and splits |ess
counti es.

Q Wul d you agree with the statenent that it
is a tradeoff between deviation and county splits?

A That can be a factor of having a higher
overal |l deviation by reducing the nunber of county
splits.

Q Do you think this map does that?
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A Yes. | do believe it does raise the range
and |l owers the splits.

Q Do you believe that this map trades a
hi gher litigation risk on deviation for a greater
l[itigation risk on county splitting?

A The rise in population overall deviation
woul d create a risk that you would have to consi der.

Q If | could get you to turn the page to
Exhibit Bto Exhibit 89. D d you have an
opportunity to review Dr. Cervas' house Concept 13d?

A 13d, yes, | did reviewit.

Q Did you form an opinion about that map?

A Yes, | did.

Q What is it?

A It creates 13 nmgjority-mnority districts.
It's overall range is slightly better than the house
enacted plan at 9.89 percent. It splits 24 counties
and it's inportant to note that it double splits
Sullivan County and that's a not insignificant
i ssue. Wiat | nmean by double split is Madison is
bi g enough to have one full district and has excess
popul ati on, and currently that makes up part of the
majority-mnority district, D strict 80.

In Sullivan County, there's enough

popul ation for two conplete districts, and then
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there's this extra popul ation that needs to be
attached sonewhere else. Instead of creating those
two districts, this plan splits Sullivan in a way
that part of the popul ati on goes one direction, and
part of the popul ation goes in another direction.
And we have consistently split counties if they have
to be split only a single tine. W don't double
split. And it's an issue. This was an issue just
because of the census data.

I f you think about upper, East
Tennessee, Washington County cane back as a perfect
two districts. It's a county that has a popul ation
that if you divide that popul ation evenly, you are
going to have two districts that fall within the
range, so we're not going to split that. Washington
County has a stop sign. And then right bel ow
Washi ngton is Greene County, which grewa little bit
unexpectedly, but it noved itself into a single
district county. It fell within that range.
Anot her stop sign.

So you had Unicoi and Carter and
Johnson, and it forces that population. There's too
much. There's like an extra half a district. And
it's a puzzle. Wat do you do wth it? Wthout

splitting a whole county that has perfect
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popul ati on, you have to exit through the bottom of
Sullivan. And the enacted plan does do it that way,
and many of the Plaintiffs' experts plans do it this
way.
For some reason, this reverts back to

a double split of Sullivan and doesn't do that. But
there's no other way to do that. And that drives
county splitting for quite a bit of East Tennessee,
just the fact that there's extra popul ation up there
that has to cone out. So that's probably the nost
significant problemwth 13d, and it al so was not
contiguous. There were a few census bl ocks,
i ncl udi ng popul ated census bl ocks, that were not
assigned correctly.

Q And if | could get you to turn the page,
did you have an opportunity to review Dr. Cervas'
house Concept 13d_e?
| did.
Did you form an opinion about that map?

| did.

o >» O >»

What was that opinion?

A So 13d_e was a plan that created 13
majority-mnority districts, was slightly, you know,
9.89 instead of an 9.90 overall range, a split 24

counties, but again, was not contiguous. And it
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sol ved the problemof Sullivan County, but in doing
so, there were a couple blocks up there that weren't
conti guous.

Q In your opinion, are either of these three
maps acceptable alternatives to the enacted house
map?

A So d and d_e are clearly not. Cis one
that, you know, has a litigation risk that you woul d
have to think about, but sonebody could consider it.
And | don't have on here, unfortunately, the nunber
of incunbents that were paired in this one, and | do
not recall what it was.

Q So just to nmake sure |'ve got it correct,
is it your opinion that d and d_e are unacceptable
and that ¢ requires a tradeoff?

A That's correct.

Q Did you review any of Dr. Cervas' maps
that were presented during the tenporary injunction
phase of this case?

A | did.

Q What were your thoughts about those?

A Those nmaps were not useful in
illustrations of alternative concepts.

Q Way not ?

A There was nultiple issues, and | think I
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provided an affidavit at the tine with sonme of the
i ssues. There were contiguity problens, double
splitting, shapes that were unusual, to say the
| east .

Q As an expert in Tennessee Redistricting
Law procedures and practices, did you form an
opi ni on about Dr. Cervas' work as an expert in this
case?

A | believe | have.

Q What was it?

A And | would say this with all due respect
to Dr. Cervas, | don't know if his plans are useful
alternatives. | think sone of the errors that

continue throughout. The contiguity after being
poi nt ed out throughout the stages of this, it
surprised nme that that was continued throughout it.
The double splitting i ssues were pointed out at the
begi nning of this and then woul d reappear. And |
think that's problematic, as well.

| think to the extent that they are
illustrative of a plan that nmay split fewer
counties, | think I have said that -- | have said
yesterday and I'Il say it again. | think
theoretically it's possible, but I don't think that

that precludes any plan. | think they can all be
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constitutional in the sense of in that trading off
that fol ks have. And that's part of the discretion.
But | don't think that these plans are as useful as
t hey coul d be.

Q | s there anything else that you have an
expert opinion about regarding anything that is
related to the alternative maps or perfornmance of
Dr. Cervas that we have not covered?

A | think that's probably all | would say.
| understand that Dr. Cervas is not an attorney,
and | think sone of the analysis of a
majority-mnority district is probably a little bit
outside of his expertise. But as to the plans that
were presented, | just don't know if they are that
hel pful at the end of the day.

Q Do you believe that it takes a great dea
of know edge about Tennessee Law and Tennessee
geography and Tennessee denographics to draw a
constitutional map?

A | think it's extrenely inportant. | think
that is a hurdle. There's very few people that have
wor ked in Tennessee in redistricting and have the
experience of working in a state that has the unique
geogr aphi cal features than we have, has uni que

popul ati on denographics, has historical districts
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and historical representation that you don't get
when you just | ook at sonmething froma snapshot.

Tennessee is not New York. Tennessee
is not Pennsylvania. Tennessee is not Virginia. |
woul d not do a good job draw ng districts for the
Nebraska senate. There's one house there, but |
woul dn't be good at that. You wouldn't have to
worry about some of the factors that we have in
Tennessee. But every state has different
considerations, and | think it takes sone tinme to
under st and what those considerations are and how to
bal ance them al | .

Like | said, |I wouldn't nake a good
expert in another state, and | think that it's
i nportant that when drawing redistricting plans,
t hat soneone have an understandi ng of the state and
the history of the state and the history of
redistricting in that state.

Q Wul d that history necessarily include the
Tennessee judiciary's gui dance on how they interpret
Tennessee constitutional requirenents?

A O course.

Q Wul d you expect that an expert woul d need
to famliarize thenselves wth the hol dings of the

Tennessee Suprene Court in order to properly design
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a constitutional map?

A Yes. | think an expert would need to
under st and what those are or have the
particularities of Tennessee explained to them |
don't think you could just draw Tennessee just to
drawit. | don't think a citizen in California can
go up to Dave's and draw a plan of Tennessee and
wi t hout any knowl edge of Tennessee, provide anything
that's usef ul

Q Wul d you expect an expert to read
Tennessee Case Law in redistricting?

A | woul d expect that, yes.

Q Wul d you as an expert think that it was
enough to sinply read Lockert 1|7?

A No.

Q Way not ?

A Because | think you need to -- first, |
woul d start off wth reading the constitutional
provisions. | would want to try to have an
under standi ng of that, Article 2, Section 4; Article
2, Section 5. Then, | think I would want to | ook at
all the case Law, not just Lockert |, but the
Lockert trilogy. | would want to read and
understand Lincoln County. | would want to

understand nore for the part of it that hel ps us
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understand county splitting. | would want to | ook

at Rural West Tennessee cases to nake sure | had an
under st andi ng of the very conplicated history that

the state of Tennessee has had with the conpliance

of Voting Rights Act. And those would be the

m ni mal cases.

Q | would like to ask you a few questions
about Lockert Il, if | could. Have you read Lockert
I1?

A | have.

Q Ckay. Did the Chancery Court in Lockert
Il find that there was an optimal nunber of counties
that could be split?

A Yes. | felt that they were around 25 is
what they were | ooking at.

Q | s your understanding of Lockert Il that
t he Tennessee Suprene Court required that the state
stick to that 25?

A No.

Q Have you read Lincoln County v. Crowel | ?

A | have.

Q Did that case involve a split of both
Li ncol n and Marshall Counties?

A It did.

Q Was the Suprene Court presented in that
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case with a map that only split one of those two?

A It seens when you read that opinion that
it was offered in some way that that four county
area that was part of the case could have only one
split. And that's in the opinion.

Q Did the Suprene Court invalidate the map?

A They did not.

Q Ckay. Is it your understanding as an
expert that perfection is not required?

A That is mnmy understandi ng.

Q At this point if you could, | would like
you to take off your expert cap for us, and | want
to ask you sone factually-based questions about your
experience with the enacted house nap.

A Ckay.

Q Now, can you wal k us through the
Legi sl ati ve process about how the map we are talking
about today got enacted?

A How Chapter 598 got enacted?

A So, 598 is based on the state |evel
redistricting data that we received in m d- August of
2021. And once that data was received and once our
vendor was able to put it in Maptitude, once we had

the data just fromthe Census Bureau, |I'mable to
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pull out fromthe raw census data the county
popul ati ons, because that's what we are getti ng when
we get the state level redistricting data. W are
getting the county popul ations, the voting district
popul ati ons. W know them as precinct normally. W
can get those popul ations. Then, we get the census
bl ock, which is the smallest |evel of census

geogr aphy.

There's al so bl ock and sone ot her
geogr aphi es, but in Tennessee, we have traditionally
used three levels, which is the county, VID, and the
census bl ock.

But when we get that data, | wll
pool the county popul ations, and then | amable to
| ook at those based on our state and what the ideal
district is and see which counties are either whole
on their own or evenly divide into nultiple
districts. And that | can do as soon as | can pul
t hat dat a.

And when you do that, there's ten.
There's ten counties that conme up in that category,
and that's including Montgonery, which is going to
t hen pool our plus minus 5 alittle bit higher than
a plus 5to aplus 4.09. But it's worth it because

you are going to keep a county whole. So there's
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ten of those.

And then, | can also see fromthat
initial just |ooking at the county |level, you can
see where the population growh is and where the
popul ation loss is. And it was pretty significant.
And after the 2010 census, we had eight counties
that actually | ost population. But after the 2020
census, we had 30 counties that |ost popul ation.
And that's in ny presentation | did to the
comrittee. There's a map that shows that | oss.
That was significant. | have never seen that
before, that many rural counties.

It's not just Tennessee. A |ot of
States' rural popul ations are decreasi ng but
significant for us. Two-thirds of the counties in
West Tennessee | ost popul ation, which is problematic
when you are trying to make this work.

So | ooking at that data and | ooking
at the 2010 data, just the county popul ation, you
can see the explosion of popul ation around
Nashville. Nashville itself grew but it didn't grow
in the way that was so significant that it created
nore districts within it than it had before. What
di d happen is the suburban counties exploded in

popul ati on, double-digit explosions all around

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

495

Nashvil | e.

And you could see, at |east know ng
t hat Montgonery County was whole, it essentially
contracted a district just within itself. W knew
fromthat county data, too, that Rutherford County
grew enough from 2010 to 2020 to have a conpletely
new district. It had done the sane thing a decade
before. So Rutherford has gone fromthree to four
in 2010 to five full districts within its boundary
after '20. So, you know there's two there. There's
absol utely two.

Then, there's another district that
t he popul ati on has swoll en around Nashville so nmuch
that you know there's going to be another district
in Mddle Tennessee. And then, the |egislature has
di scretion to figure out where that district is
going to be. And it's all based on popul ation, and
it's based on the census, and it's based on equal
representation. So, three districts to Mddle
Tennessee.

Then, the question becones, where do
t hose districts come fron? And that's a deci sion,
again, that's within the discretion of the
| egislature, and it's based on this popul ation

shift.
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Shel by County, you have to | ook at
it. It divided evenly either 13 or 14. But 13 is
closer to the ideal nunber, so one of the districts
woul d conme from Shel by County. W talked a little
bit about the popul ati on bubble in upper, East
Tennessee. That's because of a | oss of popul ation,
and that pushes the county splitting down to about
Hanbl en County. Hanbl en County, you've got to
figure out what to do. And that's where one of the
districts came from that general area.

And finally, | nentioned Montgonery
County. Montgonery County grew enough to
essentially contract a district that had spilled
outside of it. That was a nulticounty district
within its boundary, which created a pressuring that
with the | oss of population in Wst Tennessee, with
Mont gonery County growi ng, that there is a
contraction of a district in that part of the state
in District 74 and 75. So that's where districts
are noving from

And help nme where you want nme to go

from here
Q Sure. So, one question | have is was
there any pressure -- earlier you testified about

COVI D 19 and the census data. Was that unusual ?
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A Yes. It was incredibly unusual because
instead of having 11 nonths to work on this project
and work with the nenbers of the General Assenbly
with the eight criteria that the house uses in
redistricting, we had five nonths. And one of the
things that was inportant in this process was not
only to try to have nore public neetings, to have
nore opportunities for public coment, to provide
even with COVID as nmuch as tine as we could for
people to submt plans to the General Assenbly, was
al so to have this finished before we got into
session so people could see it.

In the tinme | have been at the
Ceneral Assenbly, a redistricting plan has never
been presented publicly before January 1st until
this cycle. And on Decenber 17th, the commttee
publ i shed a plan for people to see.
MR RIEGER  Your Honor, this mght be a
good tine to take a break; if that works?
CH EF JUDGE: All right. Let's take about
ten m nutes.
[3:55 P.M, a recess was had
until 4:13 P.M]
MR RIEGER.  Your Honors, before we begin,

| do not think that we are going to concl ude
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the Direct Exami nation today. | just wanted to

make the Court aware of it. [1'Il try to choose

a good stopping point as close to 5 as | can.
CH EF JUDGE: Good deal .

Q (By M. Rieger) M. H nes, please renenber

that you are still under oath.

A | do.

Q If I could get you to take a | ook at Tab
No. 15.

A (Wtness conplies.)

Q Are you there?

A | am there.

Q Do you recogni ze this docunent?

A This is an affidavit of nyself from March
of 2022.

Q And | do not know if this has been
admtted already, but if it has not, I would like to
admt it as Exhibit 15. And | don't believe there
is an objection to it.

MR. TIFT: No objection. [|I'mnot sure if
you admtted 14 earlier.

MR. RIEGER Yes, Your Honor. |If | had
not admtted Exhibit No. 14 at this tine,

Def endants woul d ask to do so.

CH EF JUDGE: Ckay. Exhibits 14 and 15
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are admtted into evidence w thout objection.
(The above-referred to
docunment was thereupon
mar ked Def endant Exhi bit

No. 14, and is attached
hereto.)

(The above-referred to
docunment was t her eupon
mar ked Def endant Exhi bit
No. 15, and is attached
hereto.)

Q (By M. Rieger) Now, M. Hnes, if I could
get you to turn close to the back to a page that's
entitled "General Redistricting Tinetable."

A | got it.

Q Woul d you m nd wal ki ng us through this
information and explaining it a little bit?

A Sure. | would be happy to. So this would
be sonething that would be prepared after any census
during the decades | have worked in redistricting
just to give the commttee nmenbers and the public an
opportunity to know sort of what the tineline is for
what's ahead of them

And so in 2020, this just reflects
after that census that this tinetable -- it's when
the second annual session of the 112th Gener al

Assenbly at the tine was scheduled to conme back,

whi ch was Tuesday, January 11lth, 2022. So this was

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

500

t he Power Poi nt that was presented to the sel ect
committee on redistricting at the Septenber neeting
at that initial neeting. So |I'm going through this
tinmetable wth them So, they will convene again in
January. And then | put out sone deadlines, the
qgual i fying deadline and then sonme days out from
qual i fy.

Because it's inportant that a
redistricting plan in any decade becone | aw as soon
after session starts as possible to give citizens an
opportunity to know what districts they are in, to
gi ve candi dates an opportunity to know if they want
to run in those districts, and to give the election
coordi nators and staff an opportunity to nmake sure
that folks are assigned to the right districts.

So, | put the qualifying deadline as
the drop deadline, whichis in statute, the
Thursday, April 7, 2022. That would be where you
didn't want to get to. CGCbviously, a bill could be
passed to change that qualifying deadline, but if
you were getting redistricting that close, it would
be problematic for a |l ot of reasons.

Then, | just gave them sone dates:
90-days out fromqualify, which was Friday,

January 7th, 2022, which is before they convene;

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

501

60- days out from qualifying Sunday, February 6,
2022; and 30-days out from qualifying, March 8,
2022. That just, again, to give them sone know edge
about when these dates are and hopefully hit between
the 90 and the 60 days to give people the
opportunity to know the districts, the coordinators
the chance to get themin the system

And then, also, just the primary and
general election dates for 2022, which are
August 4th and Novenber 8th of 2022.

Q Earlier you spoke about COVID 19 and the
census data. D d that create additional pressure in
neeti ng your goals of having a map between the
90- days and 60-days out fromthe qualifying
deadl i ne?

A Yes, it put pressure on the conmttee and
it put pressure on ne, the commttee's counsel,
because it conpressed the schedule, not this
schedule. The qualifying deadline is what it is.

But what it did conpress was the tine that the
comrittee had to get the data, to anal yze the data,
and pass a constitutional plan. Instead of the 11
nmont hs roughly that they would have, we had five
nonths if we were going to put it out as soon as we

could, which the goal was to do it before Christnas.
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Q During the | egislative process, did anyone
submt house nmaps for consideration?
A Are you saying, did people submt plans to

be consi der ed?

Q Yes.

A Yes.

Q If I could get you to turn to Exhibit No.
23.

A "' mthere.

Q Are you famliar with that docunent?

A I am

Q VWhat is it?

A It is the concept that was submtted by
Brett Wndrow. |It's a house nap.

MR. RIEGER  Your Honor, at this tine, we
woul d like to introduce this into evidence as
Exhi bit 23.

MR TIFT: No objection.

CH EF JUDGE: Exhibit 23 is admitted
wi t hout obj ecti on.

(The above-referred to
docunent was thereupon

mar ked Def endant Exhi bit
No. 23, and is attached

hereto.)
Q (By M. Rieger) And we'll talk about this

alittle bit nore later, but if |I could get you to
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turn to Exhibit 24. Are you famliar with this
docunent ?
A | am
Q VWhat is it?
A Both 24, the Brett W ndrow concept --
these were the four plans that were publicly
subm tted by the Novenber 12th, 2022 deadline to the
house, to commttee. So Exhibit 24 is the house
concept that was submtted by four gentlenen from |
bel i eve, Menphis: M. Cardell Orin, Aerris Newton
Jeffrey Lichtenstein, and Kermt Mboore.
MR, RIEGER  Your Honor, we would like to
submt that as Exhibit 24.
MR TIFT: No objection.
CH EF JUDGE: Exhibit 24 is admtted
w t hout obj ecti on.
(The above-referred to
docunment was thereupon
mar ked Def endant Exhi bit
No. 24, and is attached
hereto.)

Q (By M. Rieger) If I could get you to turn

to Exhibit 25, please.

A Yes.

Q Are you famliar with this docunent?

A I am This is another plan of one of the
four. It's a house plan with 99 districts submtted
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by the Equity Alliance in Menphis house concept.
MR RIEGER.  Your Honor, at this tine we
woul d i ke to introduce that as Exhibit 25.
MR TIFT: No objection.
CH EF JUDGE: Exhibit 25 is admtted
wi t hout obj ecti on.
(The above-referred to
docunment was thereupon
mar ked Def endant Exhi bit
No. 25, and is attached
hereto.)
Q (By M. Rieger) And if | can get you to

flip to Exhibit 26, please.

A (Wtness conplies.)

Q Are you famliar wth that map?

A | am

Q What is it?

A This was a plan submtted by a gentl eman
from Knox County named Zach Wshart. 1It's a house

concept map.
MR RIEGER At this tine, Defendants
woul d nove Exhibit 26 into evidence.
MR, TIFT: No objection.
CH EF JUDGE: Exhibit 26 is admitted

wi t hout obj ection.
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(The above-referred to
docunent was thereupon
mar ked Def endant Exhi bit
No. 26, and is attached
hereto.)

Q (By M. Rieger) Apart fromthose four maps
and, of course, the enacted house map, did anyone

el se submt a map for consideration?

A Yes.
Q Who?
A The Denocratic caucus submtted a concept

for the Decenber 17th neeting.

Q Any ot her maps besides that single map?

A That were submtted and were consi dered by
t he house, no.

Q Now, if | could get you to return to
Exhi bit 15 for nme and turn to the | ast set of
docunents that has a sticker in the corner, that
says Exhibit Hi nmes 4.

A Yes, |'mthere.

Q And what are these docunents, what are
t hese pages?

A So, these are the standard eval uati ons
that have traditionally been prepared for all plans
that are submtted to the house in the decades |
have worked in redistricting. And it's the sanme

infornati on that we saw earlier with sone of the
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plans that the Plaintiffs' expert -- evaluation of
the sanme formas those that Plaintiffs' expert had
submtted. But these are the ones that were
actually submtted by the commttee.

And the only difference between these
and the ones the Plaintiffs' expert submtted is you
won't see these using the netric of any part African
Anmerican. These will be scored on the single race.
At the time that's what the house used as a
conpari son from decade to decade. Again, not saying
using either one is right or wong. They both
create majority-mnority districts, but that's the
only difference between the two.

Q What if any were you thoughts on the Brett
W ndr ow house concept map?

A Vell, | can read the evaluation. | can
say that it's not one that the house coul d consider.
It wasn't constitutional. It had nultiple
deficiencies. It did create 99 districts, but it
only created five majority-mnority districts.

It had an overal |l popul ation range of
24.23 percent. It had county splits that were equal
26 but they were double splits. It had splits of
Davi dson, Ham I ton, Knox, Rutherford, and Shel by

Counties, which were all whole counties that coul d
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be divided within their boundary into multiple
districts. And then, Knox and Rutherford were
doubl e split, so you have that issue of pieces of
the county going in different directions and being
attached to different districts. It was not
contiguous. This one had multiple popul ated and
unpopul ated census bl ocks. And it had unassi gned
areas. And lastly, it paired 46 incunbents
t oget her.

Q Ckay. If | could get you to turn the
page.

A (Wtness conplies.)

Q And coul d you wal k us through the
evaluation of the Equity Alliance house concept?

A Sure. This concept, again, | would not
recomrend to the conmmttee. It had nmultiple
constitutional deficiencies and major litigation
risks. It has 99 districts. It created two
majority-mnority districts. As it turned out, it
had a better popul ation deviation than the state
house plan at 9.75 percent.

It split 30 counties and you can see

in the footnote that it split multiple counties that
were either double splits or triple splits, and

then, | think Shel by County was a quintuple split of
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Shelby. It was forking off in nmultiple directions
in various districts. It was not contiguous. It
didn't have any unassigned areas. And it paired 51
of the 99 incunbents.

Q So in terns of ranking the Equity Alliance
map, was it your evaluation that the major issues
for this Equity Alliance house concept that it
reduced 13 mpjority-mnority districts down to 2?

A | believe that woul d have put us into
Federal Court pretty quickly.

Q Ckay. If | could get you to turn the page
again. And what were your thoughts on the Zach
W shart house concept map?

A In fairness to M. Wshart, he wanted to
wi thdraw this plan and not have it considered. |
think I say that in the transcript of that neeting.
But it was already presented. It was already
publicly noti ced.

And you'll notice that there's a
menber, and the nenber is the person that isn't the
sponsor of it but -- and | should have expl ai ned
this earlier. 1It's a person who it's being put
forward for that entity. Just the citizens cannot
introduce bills, and just |ike this process, there

has to be sonebody that will do it for a
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constituent, and that was the case here. In
fairness to him he did not want this considered.

So this was a state-wide plan. It
had 99 districts. It had 6 mgjority-mnority
districts. It had a 9.02 percent overall range. It
split 30 counties, but it had a problem of double
splitting counties and splitting counties that were
whol e on their own. It triple, quadruple,
qui ntupl e, and Davi dson County was sextuple split
with different fingers going out in all different
directions. It was not contiguous. It didn't have
any unassigned areas, and it paired 26 incunbents.

And for the sanme reason as the
previ ous one, | think one of the mmjor concerns,
besi des the county splitting problems with this nap,
is the six mpgjority-mnority districts is
probl emati c.

Q And if | can get you to turn the page, and
if you can give ne your thoughts on the Orin,

Newt on, Lichtenstein, and Mbore house concept.

A Yes. This concept | don't think I would
reconmend as an alternative for nultiple reasons,
including the fact that it doesn't bal ance
popul ati on equality and county splitting. |In fact,

it makes bot h worse.
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It only created 10 majority-mnority
districts. |It's overall range was 19. 28 percent.
It split 58 of Tennessee's 95 counties, including
t he sanme problens of splitting counties that
shoul dn't be split because they are whole with
either single and multiple districts and then al so
the problemof splitting counties up to four tines
in different directions. Rutherford County was
split that way. It wasn't contiguous and it had
unassi gned areas that weren't populated and it
pai red 20 incunbents.

Q And if | could get you to turn the page.

A Uh- huh.

Q And | believe the next two pages, there
are two that are | abel ed Denocrati c caucus house
concept. The first one is |listed as received at
12:09 p.m 11/12/21. Can you descri be why there are
two in here?

A Yes. So, the public was able to submt
from Septenber 8th, the Septenber neeting, until
Novenber 12th. The public was able to submt plans
until 12 noon on the 12th. This plan was submtted
after that deadline. This was not considered, in
fairness, by the coomttee but was publicly

subm tted.
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The second one was the revision to
that first attenpt, because nenbers -- the caucus
did not have to file this by the noon. They had the
|atitude to be able to file it at the sane tine as
t he concept conm ttee proposed, which was before
t hat Decenber 17th neeting.

So the difference is, the first one
was the initial attenpt at a public subm ssion, but
it was too late. And the second one was the one
that was submtted at the Decenber 17th neeting.

Q I f you could tell us a little about your
evaluation of the late-filed one.

A So, the late-filed one had only eight
majority-mnority districts. Again, these were
evaluated, unlike the Plaintiffs' expert's opinions,
t hese were eval uated as we were going through the
process, so they are conpared to the single race.

So this wasn't conpared to any part racial mnority
or ethnic mnority.

But under a single race analysis is 8
majority-mnority districts. And while the overal
range was 6. 71 percent, which is nmaybe the best of
the ones that were publicly submitted, it split 35
counties. And sone of those counties that were

split were either whole counties that didn't have to

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

512

be split or were a double split, | believe, of
several of these counties. It was not contiguous
was and it paired 24 incunbents.

Q Ckay. And if | could get you to turn the
page.

A Uh- huh.

Q And can you give us your thoughts on the
Denocrati c caucus house concept that was consi dered?

A Sure. So, this was the concept that was
consi dered at the Decenber 17th neeting. Statew de
plan, 13 majority-mnority districts, had an overall
range of 9.72 percent, split 23 counties but
i nportantly one of those counties was Shel by County.
It was contiguous. It did not have any unassi gned

areas, and it had 15 paired incunbents.

In fairness to the caucus, | think
they may have not had the right location. | don't
think they wanted to do that. | think they wanted to

do two | ess, but nonetheless it was 15 that were
paired in the plan. And the majority-mnority
districts, | just note that they were -- sone of
those districts were just barely over the 50 plus
one percent voting age African Anerican.

Q Way do you think that they did not

intended to pair 15 and instead pair 13 incunbents?
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A There was a nenber in upper, East
Tennessee had noved residences during the process,
and | don't think that they understood that.

Q Did anyone submt a map to the Genera
Assenbly apart, of course, we are not talking about
t he enacted house map. But did anyone subnmit a nmap
to the General Assenbly that did not have clear
constitutional problens?

A No.

Q Now, if | could turn you to Exhibit 20,
and let's tal k about the nunbers.

A | m here.

Q Do you know what this docunent is?

A Yes. Exhibit 20 appears to be the County
Gowt h Table, which reflects the popul ati on growth
fromthe 2010 census to the 2020 census, and then it
states that as a percentage change either positive
or negative. And this was a docunent that is still
on the Ceneral Assenbly website and was presented to
the comm ttee.

Q And if you could flip to the last two
pages and identify that for us.

A The | ast two pages is the census 2000
popul ati on by county.

MR R EGER  Your Honor, at this tine |
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woul d i ke to nove Exhibit 20 into evidence. |
understand that there is an objection to the
| ast two pages.
MR TIFT: There is no |onger an
obj ection. That's fine.
CH EF JUDGE: Exhibit 20 is admtted into
evi dence wi t hout objection.
(The above-referred to
docunent was thereupon
mar ked Def endant Exhi bit
No. 20, and is attached
hereto.)
Q (By M. Rieger) Can you explain where the
nunbers in the 2020 popul ati on col unm cane fron?

A The results of the state | evel

redi stricting data.

Q Is that the sane data that is in
Maptitude?

A Yes.

Q Is that answer the sane for the 2010

popul ation col unm?

A Yes. 2010 popul ation would be the state
| evel redistricting population for the counties that
was reported in the 2010 census.

Q And is that true for the |l ast two pages,
the 2000 census col umm?

A That is true for that, as well.
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Q Goi ng back to the first page, can you
explain the columm that is marked percentage change
10 to 207

A So, that's reflecting the difference that
the two censuses reported. And that's useful for
the nenbers froman initial standpoint to just see
what counties they represent and see if they are
| osi ng or grow ng popul ati on.

So what you will see reflected here
is what | tal ked about earlier, is that instead of
just 8 negative growth, that we had 30 counties that
actually |l ost population as reported in the 2020
census. And so, that reflects the percentage |oss
in those counties. And in the ones that gained, it
reflects that positive growh. And the m nus sign
woul d be the negative growh ones. There's not a
plus sign for the positive.

Q And if | could get you to turn to Exhibit

22, please.

A "' mthere.
Q Do you recogni ze this docunent?
A | do. Standard of the house after the

census is to prepare a mal apportionnment table, and a
mal apportionnent table reflects the census results

that we received overlaid on top of the districts
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that we have in place at that tine. It's going to
show the 2012 districts with the 2020 census result
popul ation. And it will show what the actual nunber
is and then a percentage fromthat ideal of 69, 806,
whet her they are above or bel ow and a percentage of
how nuch.

Since many tinmes in this we are
t hi nki ng about overall popul ation, we are | ooking at
what's five over and five below. And this gives
menbers an idea of where their district is and how
much they either have to | ose population or to gain
popul ati on.

And you can see that there are sone
districts that exploded with popul ati on, especially
in Rutherford County, which as | nentioned, gained
an entire new di strict because of the census. And
then, you wll see sone of the West Tennessee
districts that loss a significant anmount of
popul ati on, al nost 20 percent bel ow the i deal
conpared to 40 percent above the ideal in Rutherford
County.

MR. RIEGER.  Your Honor, at this tinme, we
woul d ook to admt this as Exhibit 22.

MR. TIFT: No objection.

CH EF JUDGE: Exhibit 22 is admtted
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W t hout obj ecti on.
MR RIEGER. Thank you.
(The above-referred to
docunent was thereupon
mar ked Def endant Exhi bit
No. 22, and is attached
hereto.)

Q (By M. Rieger) M. Hones, is it fair to
say that if your district is a plus or mnus
five percent fromideal in this colum, that the
district is likely to have to change significantly?

A Woul d you repeat that one?

Q If in the plus or m nus percentage col um
fromideal, if that nunber beside the m nus and the
positive sign is higher than five percent, does that
reflect a problemthat needs to be sol ved?

A So | would say this. This helps themwth
illustration but it's a snapshot. Every one of
these is a problem because it's a 99 district
puzzle. So you can be perfect. | don't think there
is a perfect one. |1'mjust |ooking here. You could
be .36 percent positive, which is District 24, but
your district may have to change.

It happens that that one did not
change for core preservation and because of where

it's located. But just because you are at 40

positive, yeah, you are going to have to | ose
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popul ati on. But sone of the ones that are in that
range, even 5 percent, are going to have to change
dramati cal | y.

Q Throughout this case, redistricting has
been descri bed as a puzzle, and we have had vari ous
W t nesses speak on it. If | could get you to put on
your expert hat for one question. How many
solutions to Tennessee's redistricting puzzle are
t here?

A How many sol utions there, | don't think
can answer that. Because | don't think that you
woul d ever know. | don't think you would ever have
a perfect map.

Q Wuld it be fair to say that there could
be an infinite nunber of workable solutions to the
puzzl e?

A Yes.

Q Ckay. |If you take your expert hat off
again. This nunber in parentheses in Exhibit 22
that's next to the positive or m nus percentage from
i deal , 69,806, could you just one nore tinme go over
how we got there?

A How we get to the percentages fromi deal ?

Q Yes, pl ease.

A So, you are taking what the districts were
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before the redistricting, so the 2012 districts that
were drawn, and then taking the results of the
census, they are reported and you can aggregate them
by those old districts. And you' re neasuring the
new popul ati ons based on the 2020 census on those
old lines. And then, you are taking that nunber,
dividing it fromthe ideal and getting
t hat percentage of whether it's a positive or
negati ve nunber.
You can do the raw math, as well. |

t hi nk nost of the nmenber and nost of the folks in
redistricting are used to seeing this overal
deviation. | think it nmeans nore to themto see it
as a percentage. And that's why it's this way on
this one. | think the percentage speaks a little bit
| ouder than just the raw nunber.

Q So, earlier we spoke about the high
devi ation nunber of 5.09 percent in a nunber of the
Cervas concept maps. And the enacted map had the
sane devi ation, and you explained that was to keep
Mont gonery County whole. Wlat does that | eave you
for the | ow deviation?

A | can tell you what it is in the enacted
plan, but | don't think that's what you are asking.

Q |"'masking if we use the 10 percent, not
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bright line but guidance, fromthe federal cases
what does that |eave us?

A It's going to be -- ny math is not ny
necessarily ny strong point, but | believe it would
be 4.91 negative if you took it to the extrene. |
think that adds up right.

Q In your m nd having a 4.91 percent | ow
devi ati on safe?

A No.

Q Way not ?

A | nmean, equal population is the nunber one
thing in any plan. And you want to bal ance those
legitimate state interests and justify that
deviation. So, the |ow point should be justified by
the districts that are on the map. |If you can keep
it to the lowest |Iow or the highest |ow, | guess it
woul d be, it's better.

So, in Chapter 598, | think I
nmentioned the other day, the low districts are two
that are conposed of four counties with one split.
And it's Districts 78 and 69, which are Cheat ham
Di ckson, H ckman, and Lewis Counties. That
conbination with one split -- and the split is kind
of we're backed up agai nst a bunch of counties that

are whol e counties. Cheatham has got to go
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somewhere. Those county conbi nation takes you to
4.81 negative. And that's the lowest on this map in
t he enacted pl an.

So instead of going and thinking,
well, we could do a little bit |lower here, this
concept has it with this pairing and only one split
of that area takes you to the negative 4.81. And
there's not a real good reason after that to justify
going to the higher, the other 4.85 negative or even
| ower than that. There's not a need to do that. So
try to keep it all on equal popul ation and keep it
as under 10 as you can get.

MR. RIEGER: And, Your Honor, |'m about to
turn to another topic, but it is 4:50. |
anticipate the topic will probably take -- we
are going to wal k through the enacted map and
tal k about every single split, so this m ght be
a good spot, if the Court would agree?

CH EF JUDGE: | agree.

(4:50 P. M)

(Ther eupon, a recess was had
until the foll ow ng day.)

BERES & ASSCOCI ATES COURT REPORTERS




© o0 N o g A~ w N P

[HEN
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

522

STATE OF TENNESSEE )
COUNTY OF W LLI AVSON )

|, Katy Beres Mel cher, a Licensed Court
Reporter within and for the State at Large, do
hereby certify that the foregoi ng proceedi ngs were
taken at the tine and place set forth in the caption
t hereof; that the proceedings of said were
stenographically reported by nme in shorthand; and
that the foregoing pages constitute a true and
correct transcription of said proceedings to the
best of ny ability.

| further certify that I amneither a
relative nor enployee nor attorney nor counsel of
any of the parties to this action, and that | am
neither a relative nor enployee of such attorney or
counsel, and that | amnot financially interested in
the outcone of this action.

W TNESS MY SI GNATURE, this 3rd day of
May, 2023.

Rgt;/Beés Mel cher, %g %‘%Qﬂ_ Ltﬂ: c

LCR Expires: 6/30/2024
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