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(The aforenenti oned cause cane on to be
heard Monday, April 17, 2023, before the Honorabl e Russel
T. Perkins, Chief Judge; J. Mchael Sharp, Judge; and
Steven W Maroney, Chancellor, beginning at approximtely
9:20 a.m, when the foll ow ng proceedi nhgs were had,

to-wit:)

CH EF JUDGE: Are the parties ready to
proceed?

MR TIFT: Yes, Your Honor.

MR. RIEGER: Yes, Your Honor.

MR. TIFT: And we can explain to the
Court the binders all in front of you, if you'd |ike.

CH EF JUDGE: Let's do it.

MR. TIFT: OCkay. So the parties worked
t oget her on all proposed exhibits and reached an agreenent
to admt many of them w thout even needing to go through
the normal process of, "Do you recognize this docunent,"
with the w tness.

And so the binders contain every
possi bl e exhibit that either side wants to use. Qur
intention, which was agreed, is that all of those that we
agree are adm ssible and should be admtted can be
admtted from-- either fromright now or as they're used

t hroughout trial. And then any of the remainders will be
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subject to normal objections.

At the close of trial, we wll work
toget her to renove anything fromthe official binder that
was never made an exhibit. And that way, the binder --
hopefully, it wll allow for the snoothest, quickest use
of exhibits in the trial and for a clean record with the
Court's copy.

CH EF JUDGE: G eat.

MR. RIEGER. And we have -- they're not
in front of Your Honors at the noment, but we have ready
tabl es of contents, where the exhibits that we have agreed
on should conme in w thout having to go through the
ordi nary process have been nmarked.

If the Court would |Iike those, we can
provide those to the Court. And that wll also allow for
easi er access to the individual sections of the binder.

CH EF JUDGE: Ckay.

MR. TIFT: And, | guess, ultimately, we
could read through on the record what we already agree is
admtted. Watever the Court prefers for the ones that
there's no dispute on admi ssion, to do it properly.

CH EF JUDGE: Ckay. Well, after we
take care of sone prelimnary matters, the exhibits can
be -- the agreed-upon exhibits can be admtted.

| understand there would be sone that
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you don't -- we'll have to go through the process on
t hose.

Al so, we have several notions pending,
notions in |imne.

As to the pending notion that we heard
on March 7th, no need for any argunent on that. Qur plan
iIs to -- our hope is to take a break after we hear al
seven notions in |imne and cone back and announce rulings
on all of them and also announce ruling -- a ruling --
this is our hope -- on the notion -- the evidentiary
noti ons we heard on March 7th.

"' mready.

MR. SWATLEY: Good norning, Your Honor.
May it please the Court, nmy nanme is Jacob Swatley with the
firmHarris Shelton from Menphis. |'m special counsel to
t he defendants in this matter.

The first nmotionin limne -- Mdtion in
Limne Nunber 1 to exclude Plaintiffs' expert, Dr. Cervas.

The hall mark of an expert is
prof essionalism of being able to do the job asked first,
and to do it correctly when asked.

Addi tionally, the standard for
excludi ng an expert is whether their testinony and
opinions will substantially assist the trier of fact and

is trustworthy.
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W believe that the proceedings in this
case have shown that they are not. Dr. Cervas needed to
prepare five different reports in this matter, four on the
House, and produced over 20 maps. Each round contai ned
non-contiguities in those maps, neaning that sonehow the
di stricts were not connected, either over water, over
| and, or even by point contiguity.

This is not a very difficult task for

an expert inthis field. Utimtely, | believe at |east
12 of those maps were -- had sone type of non-contiguity
within them | believe a majority of the maps that he

produced had this flaw.

Dr. Cervas also showed that during his
deposition and in his reports, he did not -- he testified
that he did not read a single Tennessee case before he
started draw ng.

As the Court is well aware by now,
redistricting is a conplex task. It requires conparison
of many different variables, often variables that do not
necessarily relate to each other. Apples and oranges and
peaches, and sonehow they all work together to find what
we think is the standard.

In Tennessee, you can't understand the
criteria for drawing a map w t hout understanding the case

| aw that has interpreted the Constitution. The
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Constitution doesn't say split as few counties as

possi ble, split 30 counties. The Constitution says:

Don't split any counties. And only by case | aw do we have
a standard where it sonmehow interprets that.

Dr. Cervas sinply did not -- sinply did
not create the maps that show that his testinony will be
trustworthy here because he did not understand nmany
aspects, as gone through in the notion in |imne, of what
t he standards are in Tennessee.

Addi tionally, as Your Honors know, we
went through this -- the notion for evidentiary sanctions
and the issues within overriding a map that was in the
record, without telling anyone. And if that was not
poi nted out, that map woul d have -- a map that was not
produced during discovery, that was not produced by the
di scovery deadlines laid out by this Court in their
di scovery scheduling order, that map woul d have ultimately
been -- you know, whether it was an intent or not, snuck
into the record to where we woul d have had a very serious
I ssue there.

So, ultimately, we nove for the
exclusion of Dr. Cervas's testinony in whole. W believe
it's neither trustworthy, nor will assist the trier of
fact.

And |'m happy to answer any questions
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on that notion in limne, as they nay ari se.

CH EF JUDGE: No questions from ne.

MR. TIFT: Thank you, Your Honors, and
good norning. Scott Tift on behalf of the plaintiffs.

Motion in Limne Nunber 1 should be
denied. First off, we don't really understand why it was
filed because it's duplicative of the already-pendi ng
notion from March 7th, often copying the exact sane
| anguage in block. But we're here on this issue again,
and there's a few inportant points.

There's no question that Dr. Cervas is
qualified. They don't challenge his qualifications. He
has been the primry maprmaker for four statew de
redistricting maps; two in New York, two in Pennsyl vani a.

He's been the assistant to the speci al
master under three different Courts, drawi ng the nmaps for
three different parts, subparts, or full parts of states
in previous litigation.

He's got a PhDin political and U. S.
politics, teaches a class that discusses redistricting,
has peer-revi ewed papers on redistricting. And, of
course, his real-life experience.

He's certainly qualified under the
standards set forth in our rules to supply opinions on

t hat based on his experience. And so that's Point 1.
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The second, you know, the reason -- we

submt the Court should hear all of the parties' expert
Wi t nesses, and the Court can deci de what's persuasive or
not, based on the full testinony. | think what you just
heard from opposi ng counsel is a great exanple of this.
For instance, you were just told
Dr. Cervas didn't read any Tennessee cases. Maybe that
sounds |like a problemin isolation. But what Dr. Cervas
told these sane counsel during his deposition is what he
used to get up on the lawis called the National
Conference of State Legislators red book, a book that
M. Honmes, their expert, wites chapters for and is
wel | -regarded as one of the |eading redistricting
docunents or conpendi uns out there.
So Dr. Cervas testified -- he didn't

testify, "I don't know anyt hi ng about Tennessee | aw. "

He testified that, "I read the NCSL red

book on the issues at hand. He also has broad know edge
Wi th previous experience about the federal overlays on
redistricting, whether that's one-person, one-vote,
mnority-majority district, Voting R ghts Act, all of
t hose i ssues.

And, of course, he's working under
Counsel, who he puts in his report, advised himon what

hi s assignnment was. And his assignnent involved
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det erm ni ng whet her or not fewer counties could have been
split under the 2020 denographics, while keeping the

vari ance under 10 percent, which is sort of a break point
in the one-person, one-vote litigation, and while still
conplying with federal constitutional |aw.

So he's al so been advised on the | aw
that he's speaking on by Counsel in this case. So the
i dea that he's not aware and just working in a vacuumis
not accurate. It's a choice cherry-pick froma
deposi tion.

The sanme is true on non-contiguities.
There's a few issues with their non-contiguity argunent.

One is Defendants never acknow edged
the fact that Dr. Cervas, when they've identified
non-contiguities, has then gone back and done errata
versions to fix these non-contiguities.

But, also, it's inportant to note that
their own -- you know, Dr. Cervas used a programcall ed
Dave's Redistricting app. It's the sane programthat
their other expert, Sean Trende, used when redistricting
the whole state of Virginia as a special master under the
Court there. And it's a programthat M. Hines testifies
in his deposition has troubles recognizing snall
non-contiguities.

So the program has a problemw th
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finding sone non-contiguities. And what we're talking
about in alnost all cases is a census bl ock, the tiniest
bit of a state with zero people in it.

So you've got -- one of them he'l
testify, isin alake. So in the mddle of a lake is
nonconti guous. And as soon as M. Hines runs the program
t hrough Maptitude -- which is better at finding
non-contiguities -- Dr. Cervas is able to pair them up.

And, notably, it doesn't change the
analysis at all or the weight of these naps at all.

For instance, if a map has a certain
nunber of splits and a certain percentage total variance,
two very key details here, putting a zero popul ation
census block slightly to the |left and to the right changes
the variance not at all. It changes the county splits not
at all.

There's one 11-person non-contiguity.
Fi xi ng that one neither changes any county splits, nor
changes the total variance of the plan.

So what you're really hearing here is
criticism substantive criticisns of what Dr. Cervas has
done, couched in the | anguage of disqualifying
untrut hfulness. [It's not untruthfulness. They can nake
those criticisnms -- I'msure they will -- on the stand.

But substantive criticisns of a qualified expert should be
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ai red through direct and cross-exam nation and not couched
in indicia of untruthful ness.

And, finally, we've discussed the issue
of the maps and the inadvertent error that Dr. Cervas nade
when he went to see if he could fix a non-contiguity, and
failed to save a duplicate copy, so that for alittle
while, the actual link pointed to a different map.

Now, both sides, as you heard on March
the 7th, have the original data underlying all of the maps
that are before the Court. The original data are called
shapefiles, Block Assignment Files. Dr. Cervas has them
on his conputer, and M. Hi nes said in open court during
sunmary judgnent that he has themon his conputer. He
al so said in his deposition that the way he anal yzes the
maps i s downl oads the shapefiles to his program

So, first off, nothing s been
destroyed. Also, no primary evidence has been destroyed.
It's an expert's testinony that we're tal ki ng about.

And then the map that he nmade for his
own, figured out he could fix those non-contiguities, from
day one, Plaintiffs have said, "W have no intention of
using that map at trial."

| don't know why they would want to use
that map at trial. So if this were to hinge on, you know,

his extra map that he nade not being in the record, |
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nmean, we can publish it. W don't want to use it. They
don't want to use it. So | don't see how that woul d be an
i ssue.

But what fundanentally has not happened
Is any destruction of these underlying files. But also
what's notable here is that Dr. Cervas has excerpted and
analyzed all of his maps in his report. M. H nes has
done his own anal yses of those maps. And they're going to
get here and testify about those maps, based on their
anal yses of them

Not hi ng has changed in their reports.
Nothing is going to change in M. H nes's response to
Dr. Cervas's testinony about what any given nmap has, in
ternms of variances and things along those |ines.

So this is all a bunch of, you know,
throwi ng up snoke to make it | ook like, all of a sudden,
nobody knows what's going on. But everybody knows what
these maps are. Everybody has the files of these naps.
Bot h sides have revi ewed these maps, and both sides are
ready to support and criticize the maps, respectively, in
front of you.

And so we submt the way that -- the
proper ruling here is to deny Mdtion in Limne 1.

There's -- you've got a qualified wtness that they have

substantive criticisns of. They should certainly be able
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to air those criticisns.

But what shoul dn't happen is the expert
bei ng excluded or his final map being -- you know, not
being allowed to see the Iight of day because of a claim
t hat he sonehow destroyed the files, which didn't happen,
and whi ch they do have.

And as a final point, though Counsel
didn't just say it, there's a suggestion of that his final
map produced over three years ago was, you know, trial by
anbush. And, of course, we would submt to the Court that
here at trial Dr. Cervas, on cross or in rebuttal, is
certainly capable and even expected to respond --

CH EF JUDGE: | think he said three
years ago.

MR TIFT: Well -- and that's certainly
not true. Thank you for the correction. Three nonths
ago.

But, you know, here today, Dr. Cervas
will be -- or tonorrow, whenever he does -- wll be
al l owed, during cross and redirect, to respond to novel
criticisms.

When there was a novel criticismstated
in their expert witness's deposition, rather than waiting
three nonths later to address it at trial, three days

| ater he supplied the final map, which is his substantive

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

17

response.

So we'd submt there's no reason for
denying in Mdtion in Limne 1 and that the Court should
create, you know, the best record we can have here by
having all of the experts testify and wei ghing what was
persuasi ve and what wasn't.

Thank you.

CH EF JUDGE: Brief rebuttal.

MR, SWATLEY: Just a couple of brief
poi nts on this.

First one is, you know, not reading the
case |law, but | ooking at the red book. 1've got a copy of
the red book. You know what word never appears in it?
Lockert. O Rural West Tennessee. You can't understand
Tennessee redistricting w thout understandi ng Lockert or
Rural West Tennessee.

There are a nunber of criteria that
Dr. Cervas used, like in his reports, |ike conpactness,
nmean devi ation, total splits of counties, coalition
majority-mnority districts. None of these criteria have
ever been substantively considered in any Tennessee
redistricting case.

Coalition on majority-mnority
districts are actually not only disfavored, they are

consi dered not actionable by the Sixth Grcuit. The Sixth
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Circuit does not recognize coalition mgjority-mnority
districts at all.

Once again, if you don't understand the
criteria here, you can't draw a map. This is a very hard
process. But no map can be nade legal if you don't
under st and what those standards are.

Addi tionally, you know, their expert
used, in one of his affidavits, words to describe Dave's
Redi stricting as a persistent software flawrelated to
non-contiguity. He had four rounds, where this persistent
software flaw kept tripping himup.

The problemis, he also put in his
report that he had a license to Maptitude, the exact
software that M. Honmes used the entire time to create the
enacted map that has no contiguity issues.

The thing is, he had a tool. |If he
t hought there was a persistent flaw, he had another t ool
he coul d have found this out. He didn't.

And we'll also get to the fact later
on, though, if we get there, that all it takes to find a
non-contiguity in Dave's Redistricting is two nouse
clicks. There's a tool to find them

Finally, they say that 11 people |eft
out of a map for nonconti guous reasons i s sonehow, you

know, okay. There's only one plaintiff here. That's 11

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

19

potential plaintiffs, if they're in a noncontiguous
district. | nmean, it certainly matters to those 11 people
probably to be in a district that's | egal.

Utimtely, the whole record here shows
this goes beyond substantive criticism This cones to the
basi ¢ conpetence and testinony and trustworthi ness of
their expert.

W believe that his testinony should be
denied for the reasons that are nentioned. And, again,
happy to answer any questions that the Court may have.

CH EF JUDGE: Thank you.

Mot i on Number 2.

MR. SWATLEY: Good norning, Your
Honors. This notion is a notion in limne to exclude any
redistricting criteria that are either not one of the
house factors listed in the statute they passed or that
t he house redistricting commttee considered or any that
are not in Tennessee law. And | nentioned thembriefly.

Dr. Cervas, in his reports, nentioned
conpact ness. Mean devi ation, instead of overall
deviation. Mean deviation is also average devi ation.

Total splits of counties, instead of the -- if a county is
split once, that counts as one split, as we usually
consider in Tennessee law. And coalition

majority-mnority districts.
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Again, redistricting is conplicated
enough, just off the criteria that's considered under
Tennessee law. |If we have experts getting up here and
tal ki ng about all these things, which may be fair
considerations in other states, but aren't consi dered here
in Tennessee, we just run the risk of adding additional
burdens here, additional confusion, and, quite frankly,
it's a waste of tine.

We'd |i ke these excluded because they
just aren't considered in Tennessee |aw. They weren't
consi dered by the House. And they are not determ native
to whether the enacted house map is | egal or not.

You know, we can go through all the
conpact ness and all these, you know, nathenatica
preci sion neasures, but they don't determ ne the | aw here.

W can tal k about nean deviation. |It's
not a consideration of the law. Overall deviation is what
matters.

Total splits, conpletely irrel evant
her e.

And, again, the coalition
majority-mnority districts that Dr. Cervas actually cited
in sonme of his reports, Sixth GCrcuit case lawis very
clear. Majority-mnority districts cannot be consi dered

under the Voting R ghts Act by adding a coalition of
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district mnorities from you know, different racial
categories or ethnic categories.

Again, these are irrelevant. They w |
not help the Court here to nmake the determnations that it
must. And we would |i ke them excluded because it, quite
frankly, will just help us focus on the issues that the
| aw actually turns on here.

CH EF JUDGE: Thank you.

MR. TIFT: Your Honor, ['ll be brief
because the sane issue is here.

There's no reason why the Court can't
hear an expert use the term nology of his trade, and then
sort through, under the crucible of cross-exam nation of
post-trial briefs, if sone portion of it is sonehow
irrelevant to the specific crux of the issue. And, you
know, wal ki ng through these, it's denonstrated why that is
cl ear.

| mean, the first, conpactness.
Conpactness is used in 40 states, as M. Hi nes recogni zes.
And Doug H nmes has criticized Dr. Cervas's maps for the
converse of conpactness, which is bizarre shape districts.
You know, our federal courts have wal ked t hrough the fact
t hat bizarre shape is a way of determ ning the conpactness
of a district.

So, you know, that's a very frequently
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used term He's criticizing the maps through,

essentially, a lack of conpactness, which is reflected in
a bizarre shape. And, you know, worst case scenario, if
the Court hears the expert, you know, we're not here on a
jury trial. |If the Court hears himtal k about conpactness
and that's not conpelling, that's fine. [It's not
persuasive, if that's the case.

Aver age devi ati on has been recogni zed
by the United State Suprene Court as a redistricting
nmetric since 1973 and in cases since. So to suggest that
you can't even tal k about sonething that the United State
Suprene Court recognizes as a redistricting netric, when,
again, we're in front of a bench trial here, it just
doesn't hold water.

And, finally, on the coalition
districts. Coalition districts are part of overall voting
rights considerations. | assune that's why M. Hi nes, and
regul arly throughout his testinony to the house
subconmm ttees and the comm ttees, tal ked about how the
enacted map itself has two coalition districts, in
addition to the 13 mgjority-mnority districts.

You know, he was touting that as one of
the many -- you know, as he was expl ai ning the
constitutionality of that docunent. So why that's

relevant in briefing the people who are actually enacting
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the bill, but can't be even stated here by Dr. Cervas,
when, again, it is part of an overall analysis of the
dilution of racial votes and everything |like that, you
know, the Court can sort through that. He shouldn't be
limted fromtestifying about it.

CH EF JUDGE: Thank you.

MR. SWATLEY: Yeah. Again, this trial
shoul d be about what the | egal standards are, not what nay
be good for a map in sone hypothetical world, where we're
goi ng beyond what the | aw requires.

You know, M. Hinmes did, in his
testinmony, tal k about opportunity districts. Opportunity
districts are not necessarily coalition majority-mnority
districts, additionally. |If he says that they're good,
that doesn't nean it's a legal standard. It m ght be
sonething nice to say, "Hey, this map al so has these
features that people may |ike or not Iike."

But, again, we're here focused on the
| egal standards.

Again, total splits are irrelevant. It
is confusing, with the understanding of county splits as
they're used in Tennessee | aw.

Again, the Court -- you know, the
Suprene Court may have nentioned nean devi ati ons

sonewhere. There's no legal requirenent related to the

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

24

average deviation of districts.

When we tal k about popul ation
devi ati on, one-person, one-vote, we're tal king about
overal | deviati on.

And, finally, on conpactness, again,
you know, the bizarre shapes, yeah, | nean, it's --
obviously, it's a bizarre shape, and it just doesn't quite
pass the snell test sonetines. But, again, not a |egal
requi renment here.

So we should stay focused on the issues
that this case will turn on, not go into a
howto-draw a-map class and get off subject of what we
need to focus on here because it wll only just delay the
trial |onger, and we want to be respectful of the Court's
tinme.

CH EF JUDGE: Thank you.

Mot i on Nunber 3.

MR. RIEGER. Good norning, Your Honors.
Alex Rieger fromthe Attorney Ceneral's Ofice, here on
behal f of Defendants.

Qur Motion in Limne Nunber 3 is to
exclude all evidence and testinony that's unrelated to the
split of G bson County.

It is our contention that any evidence

besides relating to the split of G bson County is
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irrel evant because you don't have a plaintiff to attach it
to.

M. Wgant is the last plaintiff |eft
for the house map. |It's undisputed that Ms. Hunt lives in
Davi dson County, which is not a split county.

The Court -- in its order on summary
judgnent, as to Ms. Turner, who was a forner plaintiff in
this case, the Court got that absolutely right. It found
t hat because she did not live in a split county, under
United States versus Hayes, she asserted only a
generalized grievance that was insufficient to show harm

What this nmeans is that in Tennessee,
the right to vote belongs to individual citizens and
i ndi vidual citizens by thenselves, in isolation. 1It's an
i ndi vi dual right.

M. Wgant lives in G bson County. |If,
say, for instance, Anderson County was split. M. Wagant
does not live in Anderson County. He is not harnmed by the
split of Anderson County. He can only be harned if his
all egations are true that the split is unconstitutional,
and, of course, we vigorously contest that. But his harm
originates only fromthe split of G bson County. And that
is the only thing that he nay chall enge here, under G|
versus Wiitford and Baker versus Carr.

Now, Plaintiffs in this case have said,
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“"Well, this is the type of pieceneal attack that is
di sfavored, in Lincoln County -- that the Suprene Court
said was di sfavored, Lincoln County versus Crowel|."

To be fair, the defendants did not nake
that problem Plaintiffs are masters of their conplaint.
They proceeded to go with only one plaintiff in the House.

Conpared to the Lockert cases, where
Lockert 1, 2, and 3, it was the State of Tennessee, ex
rel., Lockert. And, of course, the State of Tennessee has
statewi de standing. Here, M. Wagant does not.

And just |ike the federal Voting Rights
Act cases, they have to proceed district by district,
whi ch neans that if you are alleging nonconpliance with
the VRA, you have to live in that district. You can't
say, "Well, I live in District 3 and |I'm chal | engi ng
because District 4 is violates the VRA."

We know, in the case of Al abama
Legi sl ative Bl ack Caucus versus Al abama that that doesn't
wor k. You have to live there, and then your entire scope
is focused on whether or not the district where you |ive
i's unconstitutional.

And one nore thing in GIIlI -- and I'|
be brief. It is sonewhat difficult because the renedy --
of course, if there was an unconstitutional split, the

remedy would be a statewi de redrawi ng of the map. It
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woul d have to be.

But that does not nean that the renedy
wor ks backwards into the injury for the purposes of
standi ng. Standi ng does not | ook at the renedy in
redressability. Standing only starts by |ooking at the
injury. And we know that because the United States
Suprene Court told us that in GIlI, when it said: The
plaintiffs' mstaken insistence of the clains in Baker and
Reynol ds versus Sins were statewide in nature rests on a
failure to distinguish injury fromrenedy.

And that's what Plaintiffs are trying
to get this Court to do. They're trying to get the Court
to confuse renedy with injury.

Here, M. Wgant has only one injury,
and that is the alleged unconstitutional split of G bson
County. His proof should be |imted to that, and the
Court should do for M. Wagant and for Plaintiffs exactly
what it did for Plaintiff Turner when she was still in
this case, which is to acknow edge that a plaintiff only
has standing to attack the district and the county they
l'ive in.

And for that reason, we are asking that
this Court exclude all the testinony and evidence that's
unrelated to the split of G bson County. Thank you.

MR TIFT: Your Honor, Mdtion in Limne
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Nunber 3 is asking the Court -- it's trying to do an end
run around the decisions this Court has al ready reached,
which is that M. Wagant, in a divided county, has
standing to bring clains. And the Suprene Court has
provi ded us with what happens in that case.

The Tennessee Suprene Court has said
t hat when an individual plaintiff has standing to bring
t hese cl ainms, or when plaintiffs have brought these
clainms, so long as the individual plaintiff proves that at
| east one county was divided, the burden shifts to
def endants. And the burden through three decades of cases
has not been, "All right. So the burden shifts to the
defendants to prove that the specific county where the
plaintiff lives is where -- is inproperly divided."

That woul d make no sense because these
are -- you know, these types of cases where the standard
is to have the fewest divides necessary to conply with the
federal constitution involves |ooking at the entire
puzzl e.

And so the standard, once a plaintiff
has established standing, is for the defendants -- state
defendants to denonstrate that the map is justified
because it crosses mnds only as necessary to neet to
conply with the federal constitution. That is a statew de

| ook at the nmap because there's no way to | ook at just one
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pi ece of the puzzle without | ooking at the rest of the
map.

It actually is |ike Baker v. Carr and
not like GIlI. There were not plaintiffs in all 95
counties of Tennessee in Baker v. Carr. There were
plaintiffs in a subset of counties. |'mnot aware of
exactly who they were. But there certainly weren't 95
counties. And the issue there was they had standing from
their district, but the renmedy was statew de. The sane
thing is true here.

M. Wagant, as the Court has
determ ned, has had his constitutional right to have his
county not divided violated. Now, the burden switches to
t he defendants to denonstrate that the map, in fact,
divided as few as possible. And if they don't neet that
burden, the renedy is, as M. R eger just stated, a
st at ewi de redoi ng of the map.

So that's the burden before us. W're
not in a Voting Rights Act case. The Voting R ghts Act
case, we don't disagree with M. R eger that that's how
t hose cases fall down.

This is one where once a plaintiff with
st andi ng denonstrates the county has been divided, the nmap
as a whole has to be analyzed to determne if as few

counties were divided as possible.
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And that nmakes a | ot of sense. | nean,
if the Court were to rule that testinony could only be
provi ded about G bson County, that would | ead us to sort
of an -- alnost a farcical hearing, where there's no way
to say if your specific county did or didn't need to be
di vi ded, when you can't | ook at any other piece of the
puzzle at all.

| nmean, it's like a traffic accident
case with ten cars, saying, "Well, we can only tal k about
this one car and not how many of the other cars affected,
and not how they interacted.™

There would be no way to focus just on
G bson County al one, blocking off the entire rest of this
state, and even prove anything just about G bson County,
much |l ess follow the burden that has been given to us by
courts for the defendants to denonstrate that the map
itself crosses as few county |lines as possible.

And Defendants, multiple tines
t hroughout our briefing over the |last few nonths, are fond
of saying that we agree to sonething or that we agree --
that we have taken the position and agreed with them on
sonet hi ng.

Here, they say that we agree that this
is a pieceneal attack. O course, we don't agree this is

a pieceneal attack. What we said in our response is that
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they're trying, through an evidentiary notion, to take a
case that is, in fact, a fascial challenge to the map and
say, "You need to turn it into a pieceneal attack."

And then they're | ogging on or
connecting to the Lincoln County standard, where if a map
has been justified by Defendants first, then Plaintiffs
woul d have to prove bad faith.

Again, we |ooked at this several tines
al ong the way. But Lincoln County cane at the end of the
t hree Lockert cases and a federal court case, where, at
that point, the state court and the federal court had
justified the renedial map put in place and validated it.
And then Lincoln County, by itself, brought a claim
chal | engi ng expressly only Lincoln County.

And on that ground, the Suprene Court
said, "Since the map has al ready been justified by both
our court's guidance and the federal court's gui dance, to
overturn just Lincoln County's divide would require bad
faith."

So we certainly do not agree this is a
pi eceneal attack. |It's not. This is a fascial chall enge

to the statute. And it is one where evidence should cone

i n about the whol e state because that is the burden set by

our Suprene Court.

The burden by our Suprene Court, at
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this stage, where the counties are divided, is for the
def endants to denonstrate that as few counties as
necessary were divided to conply with the federal or
constitutional requirenents.

And the final point, Defendants point
out that the Lockert cases were ex rel. cases brought on
behal f of the State. Well, the Rural West case |lines were
not. And the Rural West cases allowed voters to overturn
a statewide nmap, taking it from 30 divides to 28 divides.
And the Moore case, two decades | ater, was al so not an ex
rel. case, and the Court there did not limt to just
determning if Shel by County was the -- was, in fact, in
violation. The Court determ ned that the entire map was
justified and constitutional.

So focusing just on the ex rel.
nmechani sm of Lockert al so doesn't get you to a place where
t he burden stated by our Suprene Court doesn't apply and
where, all of a sudden, burden borrowed from ot her types
of redistricting cases becones applicabl e.

So we woul d ask that the notion be
deni ed.

MR. RIEGER. Just a few extra points.

First, we acknow edge that the Court in
its summary judgnent notion found that M. Wgant has

standing. And sunmary judgnent as to that claimcan't be

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

33

retested here. It would have to be sonething for appeal,
since they've already received judgnment on the cl ai m of
standing with M. Wgant.

VWhat the notion is about is what
standing limts. And standing -- M. Wgant's standing is
a limtation upon his claim

Now, we're not saying that we can't
| eave G bson County if information is relevant to whet her
or not G bson County was constitutionally or
unconstitutionally split.

Certainly, |ooking at surrounding
counties, the popul ation pressures, the existence of
majority-mnority districts that would have to be
mai ntai ned, all of that wi ndow can certainly be considered
because it will have pressure on G bson County. It wll
help illum nate the reasons why G bson County was split.

However, to go beyond that and to point

and say that -- the Tri-Cities counties and say that
creates pressure on G bson County, well, M. Wagant is not
af fected by anything out there. 1It's on the other end of

the state. And it's, frankly, irrelevant to his clains.
Again, he is a single voter. He is not

voters. He is not challenging nmultiple counties. He has

one injury, and that's the allegation that G bson County

was split. If the split of G bson County is ultimately
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determ ned to be constitutional, his claimshould end
there. Because the only thing that he woul d have standing
to chal |l enge has been decl ared not unconstitutional.

And for that reason, we're asking that
this Court exclude all testinony and evidence that is
unrelated to G bson County. And that does not nean isn't
conpletely focused on the split of G bson County, but that
does not inpact the question, and the question that
M. Wgant only has standing to raise, which is: Ws
G bson County unconstitutionally split?

Thank you, Your Honors.

CH EF JUDGE: Thank you.

Mot i on Nunber 4.

MR. SWATLEY: Your Honor, this notion
inlimne is about excluding any nmaps, boards, or
testinmony related thereto of any maps not disclosed by the
plaintiffs to the defendants on or before Decenber 2nd of
2022.

We believe that the agreed di scovery
schedul ing order entered by this Court was abundantly
clear. Utimtely, you know, this expert discovery
process followed a famliar pattern. Plaintiffs disclosed
their expert, filed a report. Defendants then did the
sane. W had expert depositions. And there were

deadl i nes for this.
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The agreed di scovery scheduling order
said expert rebuttal reports were due Decenber 2nd of
2022, and then expert depositions were conpleted, by
agreenent of the parties, by January 4th.

Then five days later, and a nere 11
days before sunmary judgnent notion were due, there's
anot her report that was filed by Plaintiffs of Dr. Cervas.
This represented his fifth and final report in this case.

And, ultimately, what we have here is a
situation where Plaintiffs keep trying go back and get
anot her opportunity to draw anot her map, another map,
another map. And we think that the scheduling order was
very cl ear

You know, we would think the Court is
well withinits authority to take control of its docket
and to exclude this untinely report. Because, ultimtely,
you know, if this whole process just neans that their
expert gets to constantly go back and try to redraw and
redraw agai n and again and again, | nmean, eventually, even
a blind squirrel finds an acorn every once in a while.

But that's not necessarily fair
because, keep in mnd, this map was enacted and all these
maps have been post hoc. So if we sit around for nonths
and nonths and nonths and try to cone up with a slightly

better map that sonehow cones in, | nean, that's not what
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the redistricting cases have spoke for.

But, ultimately, this comes down to an
i ssue of a scheduling order, and the Court's order here,
and the wording of that order was not adhered to.

There's al so | anguage in that
schedul ing order that specifically points to any
suppl enental reports that were not tinely disclosed nay be
stricken. And we think this is well within the Court's
authority here and their discretion to strike the untinely
report on January 9th.

Not to nention any nention of any maps
t hat have not been disclosed that nmay be brought up at
trial that haven't been shown yet. And that includes the
map that was created after summary judgnent was filed that
was i nadvertently placed into the record by overriding the
map that was disclosed in the supplenental report.

So, ultimately, you know, it would be
trial by anbush if new maps suddenly showed up here. And
we think the Court should take control of the docket.

And, clearly, that is not the intent of the scheduling
or der.

So we woul d ask that the Court not
all ow any maps or testinony related to maps that were not
di scl osed by Decenber 2nd, for those reasons.

CH EF JUDGE: Thank you.

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

37

MR TIFT: Your Honors, | don't think
t hat anybody di sagrees that the Court is fully in charge
of what it can allow and not allow under its records. And
| do think that it would nmake no sense, in the context of
this lawsuit, to strike an expert's response to
new y-| odged accusations froma deposition that took place

after the expert rendered his opinion. And let ne walk

t hrough why.

First off, there is no prejudice here.
The prejudice would be -- is made up. | nean, there's no
prej udi ce because three days -- business days after their

final expert witness testified to new concerns about one
of Dr. Cervas's maps, Plaintiffs produced a response to
that testinony with one nap addressing the two specific
criticisns stated: This is in response to the criticisns
raised in your expert's testinony. Dr. Cervas can
certainly be made avail able for additional deposition on
this map.

And Def endants chose not to do so, and
now say that it's trial by anbush to have produced that
map then. \Wereas, if that map hadn't been produced then,
then later today or tonorrow, Your Honors would be hearing
Dr. Cervas be cross-exani ned by these | awers to say,
“"Well, this map, 13D, has these two issues, doesn't it,

sir?"
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And then in either his response on
cross or -- or on direct, he would be well within his
right to respond to those criticisns and to show how he
woul d fix those criticisnms. But he's not all of a sudden
not allowed to defend hinself against attack because a
schedul i ng deadl i ne has passed.

And it woul d be our suggestion that
proffering that response three days after the depos and
three nonths before trial is the opposite of trial by
anbush. They' ve now had three nonths to respond to this
one additional map. They have substantively responded to
it. They had their expert, M. H nes, analyze it, put
together a new analysis. And they substantively
chall enged that map in their summary judgnment notion.

So they certainly haven't been
anbushed. The question is, really, what it conmes down to
here is their concern that this was produced after the
deadline. And for that, you know, we don't disagree. |
mean, it is noted -- or it should be noted that the only
reason it was two weeks before summary judgnent is because
their wtness took two nonths to schedule, and we often
al ways extend courtesies to the witnesses, and we extended
t he schedul e because their expert couldn't testify until
January. And so the proximty to summary judgnment is

particularly irrel evant here.
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But, yes, it was certainly after the
deadl i ne, but pronptly after new criticismthat was raised
after the deadline, and as far away fromtrial as possible
to ensure that his response to that criticismis not a
trial by anbush

So we would say it's well within the
Court's discretion to manage the docunents before it and
to say, in the interest of justice, in the interest of
getting this right, in the interest of seeing what is the
actual response to this criticism we shall allow this nmap
in.

And, of course, if the Court excludes
it, he can certainly testify about how he would fix the
i ssues that they've raised. Those are criticisns they are
rai sing, and he has every right in denonstrating to the
Court that those are valid maps, despite the criticism of
explaining to the Court how so.

So it would be nmuch clearer before the
Court, and certainly there is no anbush or prejudice here
for himto -- instead of talking through into the --
wi t hout any visual, how he would fix the issues to be able
to let himactually show you on the map how he fixed them

Thank you, Your Honors.

CH EF JUDGE: Thank you.

MR. SWATLEY: Your Honor, let's be
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clear. They violated an order of this Court by not
di scl osing that supplenent report tinely. Point-Dblank.

Additionally, | would just say notice
how many of these notion in |imnes are about Dr. Cervas
due to his sl oppiness here in this case.

Utimately, just throwing up a new nmap
at trial that our experts have never seen, that hasn't
gone through the crucible of discovery, would be anbush.

If there is one thing I think we can
all agree on is that redistricting is conplex and it's
hard. And even experts need to |ook at a map, do
mat hemat i cal anal ysis, go through a detailed process on
finding out every different criteria on this map. Because
nost criteria take its own specific targeted anal ysis.

And saying that there's -- either
drawing a map or showi ng a new map that our experts have
never seen, they can't be expected to give a full and
conpl ete and accurate criticismon the fly of sone new
map.

It takes the hel p of conputer prograns.
You have to anal yze data, and you have to find different
percentages. And in sone cases, you have to go through
mat hemat i cal anal ysis, |ike regression analysis. You have
to, in sone cases, go through racially polarized voting

for Voting Rights Act anal ysis.
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These are conpl ex processes that,
ultimately, you can't just do on the fly and you can't ask
an expert to do so.

So, again, for the reasons of -- and an
order of the Court was clearly violated. And, again, any
maps that just show up here that haven't gone through
di scovery, that weren't disclosed in the reports that the
Court's deadlines clearly gave for the experts, we just --
we think that's inproper, and we woul d ask that the Court
excl ude those.

CH EF JUDGE: Thank you, sir.

Nunber 5.

MR RIEGER: Your Honor, Mtions in
Limne 5 6, and 7 are preservation notions. Under the
| ocal rules of Davidson County, if you do not raise
deposition objections as part of a notion in |imne, they
are wai ved.

| don't know that Your Honor would --

t hat Your Honors would want nme to go through the entire
list for all three and have those ruled on now.

If I could make a suggestion, it would
be that if they conme up -- since depositions are not
admi ssi bl e evidence, they're only used for the purpose of
i npeachnent through prior inconsistent statenents, that we

take themup -- each of the objections individually up if
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t hey cone up

And if the Court is fine with that,
then | think that would resolve 5, 6, and 7 by sinply
noting that they're preserved. And if they conme up, we
can handl e the objection there.

CH EF JUDGE: Thank you.

W' Il hear fromthe other side, and see
if you need to conme back up here.

MR. TIFT: Your Honor, that's,
essentially, what we said in our response. Only used for
i npeachnent, presumably, if we first ask the question
live, they would raise the objection, you'll have already
ruled on it. |If we then need to inpeach, it's probably
al ready been ruled on. So we would say that it doesn't
make any sense to rule on themright now

CH EF JUDGE: Ckay. So we'll treat
that as sonething that's going to be reserved and taken up
on a case-by-case basis.

So we'll take a break. We'Ill rule on
the notion -- we'll confer on the notion from-- that we
heard on March 7th, and then these first four notions in
i mne, and cone back and announce the rulings, and then
proceed with the proof.

| assune -- but | get in trouble when I

do that -- that the parties will rely on your pretrial
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briefs, instead of opening statenents. But we are fine
W th hearing opening statenents, if the parties so el ect
to do so.

MR. RIEGER. Defendants are fine with
t hat appr oach.

CH EF JUDGE: Thank you.

MR. TIFT: Your Honor, we had agreed
and put in the proposed order that we would do openi ngs,
but limt themto 15 mnutes. And particularly since
Def endants rai sed a few new argunents in their pretrial
brief, we'd like to do the 15 m nutes.

CH EF JUDGE: Ckay. That's fine with
the Court.

MR RIEGER That's fine wth the
def endant s.

(Recess taken from 10: 08 a. m

to 10:29 a.m)

CH EF JUDGE: The panel, after
conferring, respectfully denies the notion to
disqualify -- I"'mcalling it that as shorthand -- filed in
January, heard in March, notion to strike. Again, that is
a shorthand reference to a notion filed on February 22nd,
and heard on March 7th. W deny those notions.

And we al so deny Mdtions in Limne 1,

2, 3, and 4.
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Basically, sone of these notions go to
the weight. Sone of these notions relate to potenti al
prejudice. And we don't see any actual prejudice.

A question of spoliation of evidence
was raised. But as we found out on March 7th, that does
not appear to be an actual spoliation.

W were concerned about the m ssing of
a deadline. But in the grand schene of things, it |ooks
i ke everyone's recovered and done a nice job, a great job
in briefing and getting ready for trial.

So we think we are just going to |et
the lawers try the case, and we'l|l see how it cones out.

So that's the Court's ruling on those.

W' I | have openi ng statenents.

MR. TIFT: And one quick question, Your
Honor. Wbuld you |ike us, by agreenent, to go ahead and
read in the nunbers of the exhibits that we agree are
admtted, or would you like us to do that after the
openi ng?

CH EF JUDGE: Let's do the opening
first.

MR R EGER And |I'msorry, Your Honor.
When woul d you like for us to call for the rule?

CH EF JUDGE: Onh. It nmakes sense to do

it now, | think.
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MR. RIEGER. Ckay. The defendants
respectfully request the rule, please.

CH EF JUDGE: GCkay. |If there's anybody
in here who is expected to testify in this case and you
are not a party or a party representative, we're going to
ask you to step out of this courtroom wait out in the
hal | .

There is a vending area with seating
down the hall that you can wait.

You're not to discuss this case or your
testimony. The only exception is that, on a break, if you
voluntarily want to talk to one of these |awers, you may.
You don't have to. But other than that, tal k about the
weat her, tal k about what's happening with UT and Vandy and
all of that. But please don't discuss your testinony or
the issues in this case.

So if sonebody needs to be excused,
pl ease be excused at this point.

MR. TIFT: Your Honor, the only fact
W tness outside of the party plaintiffs is M. Hnmes. And
| believe it's an exception to the rule that testifying
experts are permtted to observe the trial and respond at
trial. So we would ask that our testifying expert not be
excl uded fromthe courtroom

CH EF JUDGE: Any position on that?
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MR. RIEGER. Are you seeking to have
Dr. Cervas remain?

MR TIFT: Correct.

MR. RIEGER. No objection as to that.

As for M. H nes, our expert and fact
Wi tness, who is going to be called by Plaintiffs, since he
is both a fact and an expert, we think that the rule would
apply to him But, regardless, | believe it's his choice
whet her or not he wishes to remain in here or not.

But when do you think you're going to
call himin the order?

MR TIFT: After the two plaintiffs.
So it should be after the |unch break, | would assune.

MR. RIEGER. Ckay. Thank you, Your
Honor .

CH EF JUDGE: So is he to be excused?
M. Hi nes?

MR RIEGER. Yes. | believe he would
need to be since he is a mxed fact and expert.

CH EF JUDGE: Sorry to see you go,
M. Hi mes.

MR. TIFT: Your Honor, |'mjust going
to set nyself a tinmer on ny phone here. That's why |
brought ny phone up here, so | don't go beyond the 15

m nut es we agreed on here.
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Wl l, Your Honors, again, may it please
the Court, and, again, good norning.

You're going to hear and have heard
that redistricting is a conplex process. But this |lawsuit
I's not conpl ex.

In many cases, there's lots of clains,
| ots of things going on. But, here, there is one claim
about the Senate, one clai mabout the House.

And the senate claimis only on
st andi ng because Def endants are not opposing on the
merits. And Ms. Hunt has standing under all of the
applicable redistricting | aw

On the House claim the standard is
clear. Defendants bear the burden of justifying the
enacted map by denonstrating that it crosses as few |lines
as possible, to conply with federal constitutional
requi rements, and they cannot neet their burden.

Plaintiffs' expert, in addition to the
| ack of testinony from Defendants' expert, wll
denonstrate that it is, in fact, possible to divide far
fewer.

So redistricting is conplex, but the
i ssues here are not conplex and are not a close call.

On the senate, it's not a close cal

that Ms. Hunt has standing. Article 2, Section 3 of the
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Constitution requires, with no anbiguity, in a county
havi ng nore than one senatorial district, the districts
shall be nunbered consecutively. The enacted senate nap
doesn't do that. It nunbers them 17, 19, 20, and 21. And
Ms. Hunt lives in 17.

Now, Defendants don't defend the case
on their nerits. They agree the districts are
nonconsecutive. And they haven't put on any either fact
or expert wtnesses to contradict the nerits.

Francie Hunt, who you'll hear from
first, does live in District 17, has voted in District 17,
will vote in District 17 in the future.

We are instructed by our Suprene Court
to construe the Constitution's |anguage as precise and
devoi d of surplusage. As recently as |ast year, our
Suprenme Court rem nded us of that fact in Metro Gover nnment
of Nashville and Davi dson County versus the Tennessee
Departnent of Educati on.

It stated that we are to read the
| anguage as precise enough to reflect the intent of the
founders of that docunent.

And, here, the language is precise to
say exactly what the founders neant. They neant
consecutive nunbering has to be applied. Not sonewhat

cl ose to consecutive nunbering, consecutive nunbering.
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We're also required to not read any
surplusage into our constitutional |anguage.

And Defendants' argunents here, either
about past election results -- which we submt are
irrelevant to this question -- or about the fact that
three of the districts are odd and one is even, so there
could never be a full turnover, would do exactly what
we' re counsel ed not to. That would render the consecutive
| anguage surplus. It would be saying, "Yes, they said
consecutive. But since three are even and one is odd and
there can't be a full turnover, that's what they neant."

But this is clear, unanbi guous
| anguage, and we are required to not go outside of that
| anguage. We're required to strictly construe the text of
the Constitution. And in this case, it requires
consecutive nunbering. That has the effect of a fully
staggered termcounty senate del egation. And Ms. Hunt has
been deni ed the opportunity to vote for such a -- for such
a situation, for a staggered term senate del egation, and
to be represented by it.

There's not a close call that that is
what the | anguage says. |It's plain and unanbi guous. And
she's been denied the right.

Now, Defendants point to primarily

standi ng cases outside for redistricting to point to -- to
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try to say this is a generalized grievance. But
general i zed grievances do not throw out redistricting
cases because in redirecting cases, so long as you' re not
just anyone fromthe whole state trying to assert
sonet hi ng about Nashville, you're not a generalized person
trying to uphol d good governnent.

This is an exact exanple. Every other
Tennesseean out si de of Davidson County is being provided
the benefit of what they're required to have fromthe
Constitution. |If they live in a county with nore than two
senate districts, theirs are consecutively nunbered. A
much smal | er subset of Nashville -- of Tennessee voters in
Davi dson County, and in District 17 specifically, do share
the injury, but that doesn't meke it generalized. The
general i zed | anguage that they rely on conmes from cases
outside of the redistricting arena.

Instead, in the redistricting arena,
it's just a common sense fact that the injury is going to
be shared with a subset of people. It can't not be when
you' re | ooki ng at whether a whole county was split,
whet her a district violates the Voting R ghts Act, whether
a noncontiguous district is at issue, the injury is going
to be shared.

In our Tennessee Suprene Court, in

Lockert, has recognized the excellent policy reasons for
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t he presence of a provision that counties nust be
represented in the senate, recognizing the inportance of
counties as political subdivisions.

So our Suprene Court has said that is a
very valid state rational basis, and our founders have
said that it needs to be consecutively nunbered.

W submt that that leads to a fully
st aggered senate del egation and that that's the right
that's being denied here.

Now, Dr. Cervas will testify. His
testinmony is un-rebutted. The defendants did not hire
experts to respond on his senate testinony.

But he will show that, in addition to
the clear and obvious violation of just not being
consecutively nunbered, that it could, in fact, have been
consecutivel y nunber ed.

And that's where Defendants raise a new
argunent in their pretrial brief, which is that there's
sonething along the lines of no | egal framework for
changi ng the nunbers of districts.

And we'll get into this with
Dr. Cervas. But in order to correct the nunbering, there
will need to be switching of sone even-for-even districts
and odd-for-odd districts so that the whol e map has

consecutive nunberi ng.
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It's very few switches. But Defendants
say that that prevents redressability under the standi ng.
But the nunbers are the nanes of the districts.

| want to back up and think for a
second about if the people of Knoxville decided it's
finally tinme to truly honor Pat Summtt, and we're going
to work wwth our legislators to renane Knoxville Summtt
City, the day that went into effect, the Knoxville city
council menmbers wouldn't all of a sudden be out of office.
Their terns woul dn't be ended. The name of their
political subdivision would have been changed, and they
woul d continue to serve out the rest of their terns.

That's the exact same situation here.
If the | egislature, through a renmedial map, which is
statutory, as part of that renedial map, changes D strict
14, which is Senator Shane Reeves, to District 18, so that
Rut herford's districts will stay consecutive, that's not
going to all of a sudden kick Senator Reeves out of office
two years into his four-year term It's nmerely going to
change the nane of his district.

The remedi al maps that Dr. Cervas has
created show that no conflict of incunbents is going to
come up. There's not going to be sonebody drawn out of
their district.

And so the only issue they're raising
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is that you can't change 18 to 14. O nmaybe you can.
They're really just saying there's an absence of |aw.

But there's no reason articul ated why
t he General Assenbly can't change the nunbering of
districts, as long as they follow the clear constitutional
requi rement that those nunbers be consecuti ve.

And so Ms. Hunt prevails in this case.
And if she doesn't prevail, that's a ruling that no
citizen can challenge a clear constitutional requirenent
and that the General Assenbly is free to nunber all of the
| arge county senate districts however they choose.

Because if Ms. Hunt doesn't have standing, then no
citizens have standi ng.

On the house claim this is also not a
close call. Cting Lockert 1 and Lockert 2, in denying
the notion for summary judgnent, this Court reiterated
that the burden has shifted to Defendants to show that the
Ceneral Assenbly was justified in passing a
reapporti onnent nmap that crossed county lines and to show
that as few county lines as necessary were crossed to
conply with the federal constitutional requirenents.

It's not a close call. You're going to
hear fromDr. Cervas that it is very doable to have 24,

23, 22 splits. And so to have stopped at 30 is not a

close call, that that is not the fewest necessary to
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conply with federal constitutional requirenents.

Now, | want to tal k about the order of
operations, the discussion | had responding to Judge
Mar oney about here on March 7th.

It's inportant for us to renenber the
order of operations in our law. Qur federal constitution
is the suprene law of the land, and it and federal |aws
trunmp conflicting state | aws, including the state
constitution.

On the state level, the constitution is
a suprene law of the land, and it would trunp any
unconstitutional statutes.

And t hen, of course, below that, bel ow
even statutes, states have sone ability to have practices
that they foll ow.

And so before one-person, one-vote
becane a doctrine applied to our U S. Suprene Court, the
Tennessee Constitution said you shall not divide counties
in redistricting the house, and so you couldn't. You
couldn't for incunbency protection. You couldn't for
preserving prior cores. You couldn't for any other reason
that you wanted to because our constitution said you
can't.

The only thing that changed is the U S

Suprene Court determ ned that the equal protection clause
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requi res equal population. And congress passed the Voting
Ri ghts Act.

And so our Suprene Court said you still
can't divide counties unless you're doing so for a
preenpting federal reason, a federal constitutiona
reason, and the Voting R ghts Act.

What that boils down to i s one-person,
one-vote or a preservation of mnority voting strength.

And so that's the why behind the
standard. And | think when you back up, it makes sense.
You can't divide these for state reasons. You can only
divide them for a preenpting federal reason. And that's
why the Lockerts have articulated it, as the legislature
having to make a good-faith effort to divide as few
county -- cross as few county lines as necessary to conply
with federal constitutional requirenents.

And the burden at this point is on the
defendants to justify the map. And they cannot do so.

Def endants wi thheld all factual proof
about whet her or not the mapmaker working with the
| egislators tried to do so or did so.

You'l |l hear that through M. H nes, who
t hrough privil ege objections sustained by this Court, is
unable to testify whether he tried to create fewer than 30

county splits, whether he created sone maps that do create
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fewer than 30 splits, whether any nenbers of the

| egi sl ature asked himto, whether any nenbers of the
| egi sl ature asked himto split a county that had been
t oget her for other reasons.

Al'l of that evidence is off the table
under privilege. So there's no factual support to neet
t hei r burden.

There's al so no expert support to neet
their burden. 1In fact, the experts will testify, as they
did at their depositions, they were not retained to nake
an expert opinion about whether or not the enacted house
map di vides as few counties as necessary to conply with
the federal constitutional requirenents. And they don't
have an opinion on that point. They don't have an opinion
on that point.

They do have an opinion that Dr. Cervas
has made certain maps that they don't like. And they'l
point out why they think his illustrative maps are
problematic. But they don't have an opinion that would
establish the burden that the enacted house map divi des as
few counties as necessary to conply with the federal
constitution.

Beyond that, the legislative history
will reveal that during public hearings, the only factua

evi dence that we have, there was never a nention from
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M. Hnmes or the representatives enacting the bill of the
actual standard that they should be trying to neet, to
di vide as few counties as necessary to conply with the
federal constitution.

And when a nmenber of the House said,
“"Aren't we supposed to be dividing as few?"

M. Hnmes, advising themin his role as
counsel to the House, stated, that, "After you reach 30,
it's just a policy decision, whether to reduce fewer."

That's not what our Suprene Court says.

And, finally, Defendants have made the
choice to have an expert witness here, who is also a fact
wtness. M. Hnmes drew the maps, and he is the expert to
defend the maps he drew

And he, in his expert hat, |listed what
he determ ned as an expert were the justifications for
each of the counties split in the enacted house map. And
for six of them he listed core preservation, and for a
seventh, he |listed core preservation and i ncunbent
protection. None of those are federal constitutional
requi rements and cannot justify splits.

So Defendants don't neet their burden,
and Plaintiffs prevail on that point as a result.

But Plaintiffs will also submt

Dr. Cervas's testinony to say it's not just an academ c
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failure to neet the burden, it's failure to neet the
burden, coupled with denonstration that significantly
fewer counties could have been split.

Now, Dr. Cervas's overall testinony
that significantly fewer counties could have been split on
2020 denographics, while still conplying with the federa
constitution, is un-rebutted. Because Defendants' experts
don't have an opinion on that point. They only have
opinion on his illustrative nmaps.

But he'll denonstrate, particularly
t hrough his maps 13C and 13D e that wth the sane
majority-mnority districts as the enacted house map, with
a simlar or lower variation in the enacted house map,
with six fewer county splits than the enacted house map,
and, ultimately, with the equival ent core preservation,
and i ncunbent protection, and with no un-contiguities, he
wi | I show those maps, denonstrating that on all of those
factors, there could have been far fewer splits with
either the sane or better nmetrics on all the other points.

And so he, in addition to the
defendants' failure of proof, will denobnstrate that, in
fact, far fewer -- over 20 percent fewer counties should
have been divi ded.

So M. Wagant prevails on his clains.

Because he has standi ng as soneone whose district was
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divided, in violation in the constitution, because

Def endants are unable to nmeet their burden of
denonstrating the enacted house nap crossed as few county
lines as necessary to conply with federal constitutional
requi renments, and because Defendants' own w tness says
that the enacted house map divi ded seven out of 30
counties for reasons other than federal constitutional
requiremnents.

And so redistricting can be conpl ex.
W agree. But the clains aren't conplex here. And the
calls aren't close calls.

Both plaintiffs prevail on their
clains. And under the statute that enacted this Court,
TCA 20-11-105 -- or 18-105.

But, you know, the renedy we seek is
the Court providing tine for the legislature to correct
the identified constitutional defects. And if the
| egi sl ature doesn't do so by the Court's deadline, for the
Court to inpose an interimmap.

Thank you, Your Honors.

CH EF JUDGE: Thank you.

MR RIEGER My it please the Court,
"1l be handling the house section of the opening, and
M. Swatley will handle the senate portion.

To start on the house map, perfection
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is not the standard. Perfection cannot be the standard.
And how do we know this?

First, |l ook at what the Tennessee
Suprene Court has said. In Lincoln County versus Crowel |,
they expressly rejected a map that was nore perfect than
the map it was chall engi ng.

In Lincoln County versus Crowell, you
had a map that split both Lincoln County and Marshal
County. The Suprene Court was presented wth anot her
map -- an alternative map by the plaintiffs that only
split Lincoln and no |longer split Marshall. The Suprene
Court said that's not enough. That would require
perfection.

So when faced with a nap that did
not hi ng except reduce a split one nore tinme, the Suprene
Court said perfection was not required.

W al so know by the Suprene Court's
actions. Lockert 2. The Chancery Court in Lockert 2
found that it was optimal to split 25 counties and that
that was the nunber. That nunber was perfect. The
Suprenme Court did not go with 25. The Suprene Court said
no nore than 30.

So we know that the standard that
Plaintiffs are articulating, which is perfection, is not

required. And we know it because the Tennessee Suprene
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Court says it's not required, and the Tennessee Suprene
Court's actions denonstrate that it is not required.

W can also see that if you |look at the
urban -- the Lockert 2 section regarding urban counties.
No one is going to disclaimthe fact that if you can split
an urban county, you can get fewer splits all together.
The amount of popul ation deviation that you save by being
able to split an urban county is significant. And by
splitting, for exanple, a Shel by County, you can get fewer
splits overall.

Lockert 2 said you can't do that.
Lockert 2 said if you fall within the deviation w ndow and
aren't at risk for one-person, one-vote,
unconstitutionality under equal protection, which is a
federal requirenent, you can't split an urban county, even
if it gets the deviation down and reduces county splits.

So we know that Plaintiffs' argunment is
based on perfection, and we know that that is not the
st andar d.

On the house claim we've got one
plaintiff left. And | don't want to retread a | ot of
ground that we argued in the notion in limne in terns of
evi dence.

But | do want to reiterate, M. Wgant

lives in G bson County. That is where his injury occurs.
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VWil e the Court has denied our notion in |imne and has
agreed to accept testinony and testinony that falls
outside and is unrelated to G bson County, if G bson
County is -- if that split is constitutional, M. Wagant's
claimis resolved. That should be it.

Because if the Court did not -- if the
Court allows sonmeone who is in a district to challenge the
constitutionality of another county split that they don't
live in, Plaintiff Turner should still be in this case.
And this Court correctly relied upon United States versus
Hayes to find that she could not chall enge outside.

Now, the proof in this case wll
denonstrate that the overarching goal of this nmap was that
it was designed to conply with one-person, one-vote and
the federal requirenents equal protection.

And we're going to get you there by
wal ki ng you through each split. Every single split, the
popul ati on map behind it, and where it falls in the
redi stricting process, what pressures due to Voting Rights
Act, majority-mnority districts, due to the unique
geography of our state, and due to the |ocation of the
urban centers, how each split is justified by equa
protection. And we're going to denonstrate that the
federal requirenent purveyed every single split in this

map.
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The proof is going to show that
Tennessee has 95 counties. W all know this. But the
proof of the map of the population will denonstrate that
only ten can remain whole, either only split internally or
standi ng al one and apart.

Whi ch neans that we have 85 counties
that we have to do sonething with. Equal protection
one- person, one-vote, says that those 85 counties can't
stand by thenselves, we have to do sonething with them
So it is an 85-piece puzzle, for which there are infinite
conmbi nati ons.

But the ultinmate conbination in every
action done is to help create districts that satisfy
one- person, one-vote.

And you're going to hear proof that the
tools the General Assenbly uses are the tools that it's
permtted to under Article 2, Section 4, which starts by
saying: Notwthstanding this article and this section,

t he General Assenbly can adopt or use whatever
redistricting criteria it wants to use.

In this case, when determ ning howto
sol ve the 85-piece puzzle and get everything in conpliance
wi t h one-person, one-vote, the proof is going to
denonstrate that the General Assenbly relies upon the

tools of things |ike core preservations and the ot her
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provi sions of the statute, which sets out the house
redistricting criteria.

And, nore inportantly, the Suprene
Court has stated that it has not validated a map in which
it has not been shown that there was bad faith or ulterior
noti ve.

And, in this case, the |l egislature had
no better map before it.

Dr. Cervas has spent the |ast -- al nost
a year, at this point, trying to cone up with better maps.

The proof is going to show that we had
t he census data for five nonths. Dr. Cervas has had a
year.

And only until D e2, which was the
|ate-timed map, did he cone anywhere cl ose to anything
that was better, that was just objectively nore perfect.
Agai n, perfections is not the standard.

But the fact that it took Dr. Cervas so
long, the fact that Plaintiffs had so many problens with
Dr. Cervas's maps, the fact that so many of them were
constitutional, and the fact that the maps before the
Ceneral Assenbly at the tinme that the enacted house nap
was ultimtely adopted, were so blatantly
unconstitutional, rejecting those bad maps cannot i nport

bad faith to the General Assenbly.
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The proof will show that the map --
that the map is constitutional.

And, at this point, | will turn it over
to nmy coll eague, M. Swatley, to tal k about the senate.

MR, SWATLEY: Your Honors, as you know,
on the senate claim it's about nonconsecutive nunbering
of the Davidson County senatorial districts.

Now, we're not defending the nerits of
the claimbecause the plaintiff, an individual voter, does
not have standing. So we don't get to the nmerits here.

As the Court is well aware, the
Tennessee standi ng doctrine generally conports with
Article 3 standing at the federal |evel.

And two el enents of standing, which we
believe the plaintiff here cannot neet, is that she
suffered a distinct and pal pable injury or an injury in
fact.

An injury in law? Sure. But not an
injury in fact. And an injury in law is not enough.

There nust be sone type of concrete harm W submt that
the plaintiffs have not carried their burden, which is
their burden, to show that there is a concrete harm

Additionally, we believe there's a
redressability problemthat Plaintiffs cannot overcone.

The maps that their expert produced are
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fundanental ly fl awed because they're shown as three
different maps that coul d have been enacted instead of the
enacted plan. But there's a couple of issues there.

One, we've had an el ection since then.
Any of those maps woul d renunber four senate districts.

Now, the problemis that if you
renunbered 18 to 14, you're not just swapping a nunber.
The senator was voted in for representing District 18 or
District 14.

If you redrew District 18 to cover a
conpletely different area, the senator that was elected to
District 18 is now no |longer eligible to continue serving
because they've been drawn out. And the Tennessee
Constitution requires that senators nmust not only live in
the district they represent, but they also nust -- they
al so must have lived there for a year. Now, that would be
the new district.

But, ultimately, any redressability
probl em here, as the proof will show, will only create
potentially nore legal peril for this map.

The issue here is that the Tennessee
Constitution is just not equipped to deal with the
renunbering of senate districts. And Plaintiffs have no
proof to show anything different as far as that their maps

woul d actually conply with the constitution, even though
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t hey may consecutively nunber.

But, regardless, there is no injury in
fact. This plaintiff cannot show it.

CGenerally, the plaintiff has shown --
the two different ways they try to show an injury in fact
t hrough piecing together different redistricting and
el ection | aw buzzwords, one of themis that the
nonconsecuti ve nunberi ng sonmehow viol ates the right of
Davi dson County voters to consecutively nunbered
senatori al del egation.

And the word that -- senatorial
del egation is where any cl ai m based on the right to vote
fails. Because the right to vote, as has been gone over
extensively, is an individual right.

We have single-nenber districts in the
senate in Tennessee by constitutional mandate. Every
Tennesseean is represented by one senator. They are not
represented by a del egati on.

Now, there's no clains here about the
district itself. There's no claimthat it's
mal - apportioned, that it violates one-person, one-vote,
that it violates the Voting Rights Act, the county splits,
or anything el se.

And as Plaintiffs' counsel said, the

nunbers are just the nane of the district. |It's the |abel
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we place onit. |It's not the district itself.

So, ultimately, if the person votes in
that district, there's nothing wong with that district.
Their right to vote is not infringed by when other
districts vote in relation there.

So just froma |ogical standpoint, any
cl ai m based on the right to vote fails here because the
right to vote is just not infringed.

And as the Tennessee Suprenme Court has
told us, in ACQU versus Darnell, there's no standi ng based
on the right to vote when the right to vote is not
i nfringed.

For the same reasons, there's no
dilution of a vote. Again, we're tal king about the | abel
here. There's nothing wong with the district l|ines
itself.

The other way the plaintiffs have tried
to articulate and the way that the Court did point out
where this issue is headed, is that there is a potenti al
benefit being deprived of consecutive nunbering of
Davi dson County.

Now, if Davidson County were
consecutively nunbered, they would vote on two senators
running for reelection during presidential years and two

during the governor race. So two and two.
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And, here, obviously, we have 3-1.

So what the claimhere is that there's
sonehow a deprivation of a stable senate del egati on and
avoi di ng turnover in senate representation and preserving
i nstitutional know edge.

Wll, let's be clear. The enacted
senate map perfectly maintains the staggered terns of the
Tennessee Senate, where 17 senators run, and then 16
senators run two years |ater

So if the institutional know edge is
preserved for every Tennesseean, and on the nmargins, one
extra Davi dson County senator running for reelection every
four years does not change the institutional know edge of
the senate. Not in any tangible or intangible way that
woul d confer sone type of harmfor standing. [It's just
not possi bl e.

But, additionally, we dive deeper into
this issue and we say this benefit that's being allegedly
deprived has to be identified to see if it is being
depri ved.

And we submt the benefit is avoiding
si mul t aneous turnover of nore than half of Davidson County
senate districts in a regul arly-schedul ed el ecti on.

Now, there's no chance under this that

we could have all four turn over in one election at once
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because it runs on a 3-1 cycle.
So for this benefit to be deprived, you

woul d have to have all three Davidson County senators up

who were up for reelection in '22, or will be up for
reelection in '26 or '30, all | ose at once.
Wll, we know fromthe el ections |ast

year, in '22, that this did not happen. There was only
one of those seats that turned over, and that was due to a
retirenment.

So the plaintiff here hasn't shown any
actual harm because the benefit has not been deprived.
And, again, if the benefit is localized to Davidson
County, it said only two senators could potentially turn
over at once.

Now, if there's no actual harm case
law tells us that, for standing, if there's no actua
harm then at least it nust be inmnent, or at |east
likely to be inm nent.

For a nunber of reasons, all of them

political realties, this is probably inplausible. It's
hypothetical. It's speculative. And it's certainly not
i Mm nent.

| ncunbency is a very powerful ally in
politics. Sois, in this situation, the heavy partisan

| ean of Davi dson County.
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It's uncontested that -- you know, what
the election results that wll be in the record wll show
you i s that Davidson County votes about 2-1 denocratic.
And the senate districts here represent that make-up. You
have two heavily denocratic senate districts and one heavy
republican because it takes a sliver in Davidson County,
and then it has all of WIson County, where nost of the
popul ation is.

But there's one other point that |
believe the Court will find enlightening on this subject.
The nonconsecutive nunbering of senate districts in
Davi dson County is not a new concept. The Court can
judicial notice of what's already been admtted of the
1990 senate map, the enacted plan, and the 2000s enacted
pl an.

The senate districts in Davidson County
for 20 years were not consecutively nunbered. They were
also on the 3-1 cycle. W never had a | awsuit about that.
It never got struck down.

But what that does show us is that this
maj ority turnover of the three senators running at once,
all turning over at once, never happened. |t wasn't even
cl ose.

Only one tine in the last 30 years has

nore than one Davi dson County senate seat turned over at
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one tine. And, ironically, that was because of
redistricting. It was when two turned over. But three
never has.

So whether it's incunbency being a
powerful ally, the partisan | ean of Davidson County in
these districts, or the historical data, the plaintiff
cannot show that three senators running for Davidson
County, in 2026 or 2030, all losing at once in one
election is likely, is inmmnent, is even really possible.

What we are going to see here is that
it's speculative. It's conjectural. |It's hypothetical.
And those are the exact type of clains that the standing
doctri ne has been designed to renove as justiciable
controversy.

Ms. Hunt cannot show an injury in fact.
And the plaintiffs have real problens neeting their burden
for redressability here. This is fatal because they can't
show standing. And the senate clai mshould be di sm ssed.

CH EF JUDGE: Thank you.

We'll have the first wtness call ed.

MR. SPRAGENS: Good norning. This is
John Spragens of Spragens Law on behalf of the plaintiffs.
And the plaintiffs call Plaintiff Francie Hunt as our
first wtness.

CH EF JUDGE: Thank you.
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FRANCI E HUNT,
was called as a witness, and having been duly sworn, was

exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY MR SPRAGENS:
Q Good norning. Wuld you pl ease introduce
yourself to the Court, and give the Court a little bit of
background about yourself.
A Hell o. Good norning. |'m Francie Hunt.
live in Herm tage, Tennessee, which is part of Davidson
County, Nashville. [It's just on the cusp of WIson
County, actually. And there's Nashville Shores around
that area and near Andrew Jackson's hone, Herm tage.

I"'ma nother, first and forenost. | have a
son, |saac, who turns 17 tonorrow, and a 22-year-old
daughter, Eliza. She is in her final year at Warren
Wl son College in -- just outside of Asheville, North
Carol i na.
Q And, Ms. Hunt, obviously, we're in a
makeshi ft courtroom So |I'mgoing to have to ask you to
keep your voice up as nuch as possible, just so everybody
can hear you

So coul d you pl ease give your address in
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Her m t age.
A Sure. It's 532 New Castl e Lane.
Q And | think you testified earlier, but I

couldn't quite hear you.

That Herm tage address that you gave, that's
part of Nashville and Davi dson County?
A Yes. It's in Nashville. | could probably

al so put Nashville as ny address.

Q How | ong have you |lived on New Castl e Lane?
A | noved there in 2017.
Q And before you noved to New Castle Lane, were

you a resident of Nashville or another part of Tennessee?
A. |"ve lived in Nashville the whole tine |I've
|ived in Tennessee. | first noved to Donel son, which is

also in Nashville. And then raised ny children nostly in

East Nashville. | owned a bicycle shop there for quite a
while. | lived at 1711 Eastl and Avenue.

Q And when did you first nove to Mddl e
Tennessee?

A Back in 1999.

Q You nentioned you owned a bicycle shop. Can

you tell the Court a little bit about what you do for a
living?
A Sure. |I'mthe executive director for

Tennessee Advocates for Pl anned Parent hood. |"mal so the
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organi zi ng advocacy director for Planned Parent hood of
Tennessee and North Mssissippi. And that's what | do
currently.

Q About how | ong have you worked with Planned

Par ent hood?

A Ten years. This is ny Planiversary.

Q And before that, what type of work did you
do?

A Most of ny career, | have been a child

advocate. So | noved to Tennessee, actually, to get Stand
for Children started, which is a child advocacy
or gani zat i on.

We worked closely with the governor to expand
preki ndergarten here in the state to help 16,000 at-risk
young people, four-year-olds, in the state. I'mreally
proud of that. W rked on a |lot of, you know, school
support issues.

| al so hel ped get communities in Schools
Started, which is another nonprofit. W helped bring in
soci al workers into schools that --

The concept was, you know, in order for our
young people to be successful academ cally, we al so need
to be addressing their waparound services, making sure
that they're healthy and eating and that sort of thing.

So communities and school s was anot her area of work that
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| ve done.

Onhny owmn tine, |'ve also been on the board
for Wl k Bi ke Nashville, which is a transit advocacy
organi zation. | was on the board for the Nashville Public
Library for many years as well.

Q It's fair to say that you're pretty involved
in the community?

A Yes.

Q Ms. Hunt, are you registered to vote in

Davi dson County?

A Yes.

Q And how | ong have you been registered to vote
here?

A As soon as | noved here.

Q Late 1990s?

A Yeah. 1999.

Q What party is your registration affiliated
W t h?

A Denocr at .

Q And do you vote regularly in elections?

A Yes.

Q Does that include prinmary and genera

el ecti ons?
A. All of the elections. Yes.

Q Does that include |ocal, state, and federa
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el ecti ons?
A. Yes. Local , state, and federal.
Q Do you plan to vote in upcom ng elections in

Davi dson County?

A Yes.

Q Do you know whi ch Senate House -- excuse
me -- State Senate District you live in?

A | do. | live in Senate District 17.

Q And who is your current state senator in

District 17?

A Senat or Mar k Pody.

Q Now, Ms. Hunt, you understand you're here
today as part of a lawsuit that you brought.

What is your understanding of the allegations
inthis lawsuit as they relate to the State Senate
District?

A Vell, I"'min Senate District 17. There isn't
a Senate District 18 in Davidson County. And then it goes
19, 20, and 21.

And according to the Constitution, plainly
stated, it needs to be consecutively nunbered. And that
is not the case.

Q Are you aware of any other county in
Tennessee, in which the senate districts are not

consecutively nunbered?
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A I think that Davidson County is the only one
that is not in congruence wth the Constitution.
Q And | believe you testified you live in 17;
is that right?
A Yes.
Q So woul d you say that you live in a district
that is not consecutively nunbered with the other three?
A That's right.
Q In a given year, if the districts were
consecutively nunbered, how many state senators in
Davi dson County would be up for election?
A Vell, | think that's the problemthere, is
that three would be up. Because we have four total. And
because they're not consecutively nunbered, ny
understanding -- and I'mno |awer -- is that the
advant age of havi ng staggered nunbers that -- or
consecutive nunbers is that it ensures proper staggering
of el ections.

And so as it currently stands, it means that,
in one year, three of our districts would be up during a
gubernatorial election, and then only one of them would be
up during a presidential.

And that's really the core of the problem
t here.

Q You tal ked a | ot about your, sort of,
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political advocacy work.

What's the significance of being up for
el ection in a gubernatorial election year versus a
presidential election year?

A Yeah. It's a huge issue. You know, just
understanding it froman advocate standpoint, it's pretty,
unfortunately, common know edge that under a gubernatori al
el ection, there is -- there are fewer people. | nean, a
presidential election wll drive turnout.

So that creates a big problem in terns of
maki ng sure that there's sone fair and equitable
representation in ny county, in particular for ny district
and for ne.

Q You heard -- you've been in the courtroom
this norning; is that correct?

You' ve been in this courtroomthis norning?
A Yes.

Q So you heard the State's opening argunent.
You heard about whether you have a distinct and pal pable
injury, concrete harm or that there's been any benefit
deprived to you as a voter by this nonconsecutive
nunberi ng.

Can you tell the Court a little bit about the
i npact on you as a voter and a resident of Davidson County

to have the del egation when -- this 3-1 pattern, instead
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of the 2-2 pattern?
A Sur e.

| nmean, |'mactually deeply offended to hear
that | don't get to use ny voice to even raise this as an
I ssue as a voter in ny district. Because, tone, if | as
a voter can't have a say in how ny voice is represented,
then, kind of, what's the point?

But | think to speak to the injury directly,
you know, to contextualize it, in this nonment, | think
it's really clear that even as we've seen with the -- al
the tal ks around the Tennessee Three happeni ng right now,
there's a deep suspicion around the |legitinmcy of
denocracy right now.

And | have felt this now, as soneone who
really cares about an individual's right to bodily
autonony and to ny right to make my own private deci sions
over ny own healthcare. As a nother. As soneone who's
had a m scarriage. You know, | think that those deci sions
around a person's healthcare and their pregnancy need to
absolutely be left up to that individual person and not

| eft up to Governnent.

And, you know, when Roe fell last year, |
nean, | felt that. That was not a cerebral injury. That
was, like, a very deep injury that | personally felt.

And | think that, for nme, if we can't rely on
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protecting the Constitution that is plainly witten, then

what is the neaning of it? | nean, that's kind of where
feel |ike, you know --
| think that what our -- what governor --

what the governor and the State of Tennessee has done in
terns of our rights and our voice, | don't agree wth
that. But if |I knewthat the rules that we were foll ow ng
by and that the word of the Constitution was being
followed to the letter, | at least could Iive with that.
And that's, to nme, what -- what's at stake. That's, to
me, what | so personally bring to this.

And it's not -- it's ne, for sure. But it's
al so ny nei ghborhood, ny city of Nashville, and everybody
who shares the sanme values that | do.

Q You tal ked about "our rights and our voice
and the city of Nashville."

From your perspective, with the
non-consecuti vely nunbered senate districts, what is the
i npact on Nashville's voice in the state |egislature?

MR. SWATLEY: Your Honor, objection,
for relevance. Nashville isn't a party here. There's
only an individual plaintiff.

CH EF JUDGE: |'mgoing to ask Counse
to rephrase.

BY MR SPRAGENS:
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Q Ms. Hunt, as a citizen of Nashville, what is
your personal view on |egislative devel opnments that affect
you and your city under the 3-1 staggered systemthat we
have in place today?
A Sure.

| nmean, it's clear that we are all operating
under a super majority, a Republican super majority at the
state level. And they don't share ny view a |ot of tines,
and they don't share, | think, you know, Nashville's view
a lot of tines.

And so it feels like -- especially when we
have, in this current iteration of the redistricting, a
situation where there is unfair representation, where it's
a 3-1 split, where three of those districts are going to
be voting during an election cycle that has a | ower
turnout rate, by conparison to the presidential, it does
continue to put us at a di sadvant age.

And so | feel like I"'mvoting wth both hands
tied behind ny back. And I'mjust pleading, that at |east

make it so that I"'monly voting with one arm behi nd ny

back. | nmean, it's so incredibly painful to be in this
si tuation.
Q You know, Ms. Hunt, a few m nutes ago you

heard, in the State's opening statenent, about the

| i keli hood of turnover of three seats at once.
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Is it possible, in your experience as a
political organizer, for incunbents to |ose primry
el ecti ons?

MR. SWATLEY: Your Honor, objection for
specul ation. She's not here as an expert.

MR. SPRAGENS: |'m just asking about
her personal experience, Your Honor.

CH EF JUDGE: |If you would, rephrase,
pl ease, so naybe it won't sound the way it just sounded.
Ckay? Pl ease.

BY MR SPRAGENS:

Q Ms. Hunt, you have been a political
organi zer, and you're a citizen; is that correct?
A Yes.

Q Have you ever seen an incunbent |ose a

primary el ection?

A | have not.

Q Have you seen incunbents | ose to other
parties?

A | have not. |It's very difficult to be an

i ncunbent .

Q Are you famliar with the staggering of U S

senate terns? Tennessee has two U. S. senators, and the
staggering of terns with respect to the U S. Senate?

A Yes.
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MR. SWATLEY: (bjection. She's not

here for the U S. Senate.

CH EF JUDGE: I'Il allowit as
backgr ound.
BY MR SPRAGENS:
Q And you testified that you are famliar with
t hat ?
A Yes.
Q How does that concept, in your mnd, relate

to the Tennessee Constitution's requirenment that the
di stricts be nunbered consecutively?
A | think that --

CH EF JUDGE: |If you have an objection,
go ahead and state it.

MR. SWATLEY: (bjection again. Sane
objection. It's just -- U S. senators aren't in the
Tennessee Constitution or the U.S. Constitution. It's
just rel evance.

CH EF JUDGE: GCkay. The Court will
allowit on the |imted purpose of trying to bring sone
context to her prior testinony. But we're not going to
try a senate case that does not exist. So --

MR. SPRAGENS: Thank you, Your Honor.
I"mjust trying to get her to articulate the standing

burden that they've been contesting here.
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BY MR SPRAGENS:
Q The Court said you can answer that question

How does that conparison work, in your m nd?
A | mean, | think that the conparison, to ne,
illustrates that it's fairly comon for staggering to
occur so that you not only have fair and equitable
representation, but, also, there's at |east a structural
aspect to ensuring that there is expertise in | eadership
in that incunbency that can be there over tine.

Q And is that what you were testifying to
earlier, about Nashville and its voice in the state

| egi sl ature?

A Yes.

Q As a plaintiff in this lawsuit, what are you
asking this Court to do to renedy the

non- consecuti vel y-nunbered districts?

A My request is very sinple, whichis to
recogni ze, acknow edge, and uphold the Constitution as it
is witten, which is to recognize that the district
nunbers need to be consecutively nunbered.

And as | heard earlier, you know, that if --
as soneone stated earlier, that it's sinply just a matter
of nunbering, as if labels didn't matter, then if that
were the case, then | just ask that they change the

| abel s.
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Q And if the Davidson County senate districts
are not corrected to conply with the Constitution, do you
expect, as a voter and a citizen, that that will have an
i npact on your life in the future?
A Absolutely. W're going to continue to see a
concentration of powers that will not be in ny
self-interest or ny view, and not be able to use ny voice
and vote.
Q And when you say a concentration of powers,
are you tal king about the State with respect to the City
of Nashville?
A Yes. Yes.

| mean, | think we've seen that with the --
what | will say, an -- what it feels |like, again,
personal |y, an overreach fromthe State into Nashville to
even deci de how we can govern ourselves, where there was
an effort to, basically, take away ny representative at
the local |evel, ny counsel nenber, and have the districts
from40 to 20.
Q And is it your belief that if the del egation
were evenly split, you would -- Nashville -- you, as a
citizen of Nashville, would be nore effectively able to
resist that?
A Yes. Absolutely.

MR. SPRAGENS: Thank you. | don't have

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R PR R PR PR
a A W N P O © ® N O U A W N P O

87

any further questions at this tine.

CH EF JUDGE: Thank you.

CROSS- EXAM NATI ON
BY MR SWATLEY:
Q Good norning, Ms. Hunt. My nane is Jacob
Swatley. | represent the defendants in this matter. |

bel i eve we renenber each other from your deposition in

Decenber.
A Mm hmm
Q So, if you could, please, |I'd ask that you --

in the books there, if you could turn to Exhibit 84.

MR R EGER: Your Honor, if | could --
and, Scott. | don't think we ever got around to doing the
checklist sheet as to what's already in.

MR. TIFT: That's right. | think we
could al so just proceed, and, |ike, whenever we get to
one, just acknow edge, you know, when it's used in court
that it's adm tted.

MR. RIEGER. (kay.

MR. TIFT: Since we're already sort of
in the process. W could just, for instance, with this
one, say, you know, "The parties have already agreed this
will be admtted, so, you know, it's admtted now. "

MR. RIEGER: That's fine. | just
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wanted to nake sure we were on the sane page.

CH EF JUDGE: The laundry |ist can cone
| ater, on a break.

MR. SWATLEY: And, Your Honor, this is
t he Enacted 2022 Senate Plan. It's Exhibit 84. And |
think the Court can take judicial notice of the fact that
this is the enacted pl an.

CH EF JUDGE: Exhibit 84, just for
pur poses of the record, is admtted into evidence.

(Marked Exhibit 84.)
BY MR SWATLEY:
Q So, Ms. Hunt, you recogni ze Davi dson County
there in the mddle of this map, of the Tennessee State
Senate Districts?
A Yes.
Q kay. And | know it's kind of small. But do
you recogni ze the grey bit next to Wlson County that's in
Davi dson County?
A Barely, but yes.
Q Yes.

And, best as you can tell fromthis map, you

live in that grey District 177
A Am | | ooking at the right one? Because 17 is
pink. |s that --

Q You' re probably not | ooking at --
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A Ckay.
MR. SWATLEY: Well, here. Let ne --
Your Honor, if | may approach.
CH EF JUDGE: Yes, you nay.

BY MR SWATLEY:

Q Do you recogni ze the grey bit next to WIson

County that's in Davidson --

A Yes.

Q -- as District 177

A Yes.

Q Al'l right. And you do not live in District

19, 20, or 217
A No.
Q kay. Senator Pody, your senator, won the

el ection | ast year?

A Yes.

Q Does Senat or Pody appall you?

A Yes.

Q And does Senator Pody, do you feel that he is

very di sconnected fromthe |ife experiences in your area?
A | can only speak for nyself, and | woul d say
yes for nyself.

Q And your friend, Senator Yarbro, won

reel ection | ast year as wel|?

A Yes.
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Q Ckay.
A And let nme just clarify because | don't want
people to think --

| actually, generally, orient nyself towards
i king everybody. And the only reason why | would -- |
woul dn't want any harm done to Mark Pody. | just wouldn't
vote for him That's what | nmean by "appalled."

And the reason for the appall -- being
appal |l ed i s because he was sonebody that wanted to make it
so that the -- the -- the husband woul d have nore power
over bodily autonony, than the wife. And | just don't
think that's right.

Q So it's fair to say that you don't agree with
him politically?

A Yes.

Q Now, based on your know edge, you're not
bringing a claimhere against the senate map for anyt hing,
ot her than the nunbering?

A Yes.

Q You voted in the Senate District 17 August
primary | ast year?

A Yes.

Q You al so voted in the Novenber general

el ection for Senate District 177

A Yes.
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Q And, to your know edge, your vote counted in
bot h?

A Yes.

Q And the people voting in your district had

the opportunity to elect the candidate of their choice

that was on the ballot |ast year?

A The candi date of their choice?
Q That was on the ball ot.
A | didn't -- there was not a candi date of ny

choice on the ballot that year.

Q Based on your know edge, the people voting in
your district, though, had the opportunity to elect the
candi date of their choice that was on the ballot |ast
year; correct?

A They had the opportunity to vote for a

candi date that was on the ballot. He was unopposed.

Q kay. And you had the opportunity to express
your individual voice through voting |ast year in Senate
District 17?

A Yes.

Q And is it fair to say, based on your

know edge, that Nashville and Davidson County | ean
denocratic?

A Yes.

Q And based on your personal know edge, the
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Davi dson County vote, again in your know edge, generally
goes for denocrats in statew de el ections, |ike governor
and U.S. senator?

A | think that's true.

Q You believe the senate nmaps are
gerrymander ed?

A | do.

Q By pairing your sliver of Davidson County
with all of WIlson County, is your district gerrymandered?
A Yes. Because it's not consecutively
nunbered, as the Constitution states it needs to be.

Q Al'l right. Wre you frustrated with
redistricting, where Nashville was divided into several
different pieceneal districts?

A Yes. That added insult to injury.

Q And you're not bringing a claimfor racial
gerrymanderi ng here?

A No.

Q Do you imagine it would be in the interest of
a party in power to redistrict, in a way as to strengthen
and concentrate their power?

A Yes.

Q Do you believe the party in power would
redistrict in a way that it would be to their advantage?

A Yes.
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Q And you think the senate was pretty
successful in that this tinme?

A Yes.

Q Were they successful in drawing it to where
their incunbents are not as likely to | ose?

A Ri ght.

Q You agree that you're not bringing a claim
here for political gerrymandering?

A That's correct.

Q Okay. And consecutive nunbering of
districts, to your know edge, is designed to ensure
institutional know edge in the senate?

A | understand that to be the case. | think
it's also just to create just general fairness and equity
in terns of turnout as well.

Q And you agree that, statew de, the senate
districts are staggered and that 16 senators are up for

el ection, and then 17 are up two years later?

A | don't know that. You're telling nme that.

| don't have a reason to not believe you.

Q kay. Is it fair to say that the benefit of
consecutive nunbering wi thin Davidson County, if there is
any, is that at any one election, only tw Davidson County
senate seats can turn over?

A Ri ght .
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Q And so, logically, you being deprived of that
benefit would require -- again, to your know edge, would
require three Davidson County senators turning over at one
time?

MR. SPRAGENS: bject to the |ega
concl usi on.

THE WTNESS: |I'msorry. | don't
under stand t he questi on.

CH EF JUDGE: WAait a mnute. Let's get
t he objection on the record.

MR. SPRAGENS: (Object to the question;
calls for a legal conclusion.

CH EF JUDGE: Your response?

MR SWATLEY: Well, Your Honor, she
says she's deprived of a benefit. |I'mjust asking facts
about the benefit she's being deprived of. It's the facts
wi t hin her know edge.

CH EF JUDGE: (bjection overrul ed.

BY MR SWATLEY:
Q "Il repeat it.

To your know edge, the benefit you're being
deprived of would require three Davidson County senators
turni ng over at one tine?

A So you're asking ne, does a 3-1 split hurt

me? Yes. | think that -- there are a | ot of words in
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your question.

Q ["'msorry. 1'll try shorter ones.
A Yeah.
Q I f Davidson County senate districts, the four

senate districts, were consecutively nunbered, only two
woul d be up at one tinme?

A That's right.

Q kay. And under the current map, |ast year

in 2022, and then in '26 and ' 30, three senators are up at

one tinme?
A That's right.
Q So for you not to get the benefit, based on

your know edge, all three of those senators would have to
| ose at once in the elections in '26 and ' 307?
A | don't -- | guess I'mnot -- | don't think
that's the only way that |'m harned, or that only having
three --

Like, | don't think the harm begi ns when
t hree people | ose an el ection in one year.
Q Ckay. So, in your experience, in alnost
25 years -- or alnost 25 years of voting for state
senators in Tennessee, that these seats don't turn over
very often?
A That's correct.

Q And when you first noved here in the late
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1990s, the senate districts were not consecutively

nunber ed?

A The senate districts were consecutively
nunber ed.

Q In the 1990s?

A Oh, | don't know. | didn't nove here until
1999.

Q So, in 1999, were they consecutively

nunber ed?

A | don't renenber.

Q Ckay. |If you could flip to Tab 106 for ne.
| believe it will be in a different binder than the one

you were | ooking at previously.
A It's the sane one, | think.

MR, SWATLEY: Exhibit 31 is a map of
the 1990s enacted senate plan. | believe it's been
admtted, and the Court can take judicial notice that that
Is the 1990 senate plan. |It's also depicted on
Denonstrati ve 106.

CH EF JUDGE: Admtted for the record.

(Marked Exhibit 31.)

BY MR SWATLEY:
Q Ms. Hunt, while you're |ooking there at the
1990 senate plan -- yes, that one.

Coul d you please tell nme what the nunbers of
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t he Davi dson County senate districts are.

A. It looks like it's 19, 20, 21.

Q And is there one nore?

A It | ooks like there's 17.

Q Al right. And based on your know edge, 17,

19, 20, and 21 are the same nunbers of the senate
districts currently?

A | believe that's true.

Q And you filed no lawsuit in 1999 or 2000
about the senate districts?

A No. | was busy building ny famly at that
time. So | wasn't | ooking at naps.

Q So you didn't | ook at maps, so you didn't
know t hey were not consecutively nunbered at that tine?
A Yeah. | guess | didn't.

Q So it's painful now, to be in this situation

but in the '90s, you didn't know about it?

A. In the '"90s, no, | didn't know about this.
Q kay. Could you please flip to Tab 108. But
this alsois the -- oh, I'msorry.

MR. SWATLEY: So it's Exhibit 32, Your
Honor. | believe it's been agreed upon to be admtted.
It's al so Tab 108.

CH EF JUDCE: Exhibit 32 is admtted.

MR. SWATLEY: Thank you, Your Honor.
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(Marked Exhibit 32.)
BY MR SWATLEY:
Q Ms. Hunt, can you please tell ne the nunbers
of the four senate districts on the 2000 senate map t hat
you' re | ooking at?
A 21, 19, and 20.
Q And then is -- also, is there one nore
nunber, nmaybe from WIIlianmson County, coming up into

Davi dson County on there?

A Yes.

Q What is that nunber?

A 23.

Q So the nunbers were 19, 20, 21, and 237

A Yes.

Q Ckay. And you lived in Davidson County
during the 2000s?

A Yes.

Q Ckay. Were you aware at the tine that the --

you were not aware that they were not consecutively

nunber ed?

A No.

Q Was it painful to be in that situation
t hen --

A It was --

Q -- but you didn't know?
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-- apparently.
But you didn't know?
Ri ght.

o > O »

And it was also unfair at that tinme, but you
didn't know about it?
A Ri ght.

Now that | know about that, it seens that we
were not in line with what the Constitution had witten.

MR. SWATLEY: May | refer with Counse
real quick?
CH EF JUDGE: O course, you nay.

BY MR SWATLEY:
Q So in the late 1990s and all through 2000,
while those two maps were in place, you had a pal pable
harm but didn't know about it?
A Yeah. | didn't know about it.
Q Fromthe |ate 1990s through the 2000s, if you
didn't know about it, how could it have affected you?
A Well, | think that if -- if -- if, then, as
it does now, the Constitution states that it needs to be
consecutive, then it should have been in alignment back in
t he day.

And | will say that nyself and so many ot her
peopl e are becom ng nore aware of how inportant it is that

we ensure that our Constitution is fully followed.
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Q Al right.
A So it's not too |ate.
Q The district nunber doesn't cause high or | ow

turnout, does it?

A. Ch, it can.
Q The district nunber itself?
A Actually, the timng of when it's up for

el ection. Like, whether it's a gubernatorial year or
presi denti al .

Q So not the -- it's not the nunber, it's nore
of when that election falls?

A And | think that odds and evens are assi gned
to a gubernatorial or presidential.

Q And whether a voter votes in an election is
t he choice of the voter; correct?

A Yes. It's the choice of the voter, and
there's a lot of other aspects that go into it. There
are, you know, voting rights, and accessibility, and
suppressi on i ssues too.

Q But you're not alleging that this map

vi ol ates any of your federal voting rights here?

A |'"msaying that it violates the state
constitution because it's not in nunerical order.

Q So when you lived on Ironwood in the late

'90s, do you recall whether your senator was Senat or
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Har per, Senator Haynes, Senator Henry, or Senator

Rochel | e?
A Say the names agai n.
Q Senat or Harper, who represented District 19.

Senat or Haynes, who represented District 20. Senator
Henry, who represented District 21. O Senator Rochelle,

who represented District 17.

A | knew many of them but | don't renenber
whi ch one.
Q kay. Well, when you lived on Eastland

Avenue in the 2000s, when the senate districts were al so
not consecutively nunbered, were you represented by
Senat or Har per, Senator Haynes, Senator Henry, or Senator

Bl ackburn, or Bryson, or Johnson?

A It m ght have been Thel ma Harper at that
poi nt .

Q Ckay.

A It definitely wasn't Haynes -- or |I'm

sorry -- Henry.

Q Definitely wasn't Henry?

A Yeah.

Q You think it was Harper?

A Yeah.

Q kay. So you -- so your testinony is that in

the 2000s you lived in Senate District 19, where Senat or
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Har per represented you?

A | think that's a possibility. 1 would have
to |l ook and see. It's been a long tine ago.
Q | understand

Well, if you want, we can | ook back at

Tab 108, if you could tell ne -- you nmay be looking at it
right now. It may be right in front of you.
A Oh, okay.
Q Can you tell, on that map, where you lived,
on Eastl and Avenue?
A Oh, gosh. These maps. This is how it was
during the redistricting too. The maps were rel eased
W thout any street nanmes. So it was really hard to tel
anything. And that's what it |ooks |Iike here too.

So I'"'mnot sure | could, actually.
Q Okay. During that redistricting process, did
you ever downl oad publicly-avail abl e shapefil es about the

senate pl ans?

A | have.

Q You did downl oad the shapefil es?

A Not the whole thing because it was really
big. But | didtry to |ook because | was just -- | really

was trying to figure out what was happening with
redi stricting.

Q Ckay. But not the shapefiles?
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A There was a -- | don't know the nanes of
things. | don't knowif it was called a shapefile. But

t here was sonet hing on the website, where you could click,
and then it would take you to sonme nap.

Is that what you nean by a shapefile?

Q I''mnot the one testifying here.
A kay. Well, I'mtrying --

So if that is what is a shapefile, then, yes,
that is what | opened. But | didn't download it because |
woul dn't want to use up that space on ny conputer.

Q kay. And in the 2010s, you were represented
by Senator Haile in District 18?

A Senator Haile. Wat's his first nane?
Q Ferrell Haile.

A Oh, Ferrell Haile. Yes.

Q Yes.

And, to your know edge, you were represented
by Senator Haile for all of the 2010s, when you lived in
District 187
A | don't remenber. | think so.

| know I've net with hima few tines as ny

representative.

Q Ckay.
A O senator.
Q So Senator Haile was your senator for all of
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t he 2010s, sounds like he was pretty stable in office

t hen; correct?

A It's possible.

Q kay. Now, as you testified earlier, Senator
Pody is your current senator?

A Yes.

Q And earlier, because you said that your

district was gerrymandered, you agree that it's unlikely

t hat Senator Pody will | ose reel ection?

A (Wtness noves head up and down.)

Q I'"'msorry. Can you pl ease --

A | think that is a possibility, yes.

Q Ckay. But earlier when you were noddi ng, you

wer e noddi ng up and down to signify "yes"?

A Yes.

Q So if nonconsecutive nunbering upsets you so
much, why didn't you sue fromthe late 1990s until 2012,

when the Davi dson County districts weren't consecutively

nunber ed?
A. | think that, you know, | was starting to pay
nore attention to, like, redistricting. You know, a | ot

of the work that |'ve done as a child advocate is hel ping
peopl e under st and how governnments work overall, that they
do have a representative, how they can neet with those

representatives and build a relationship with themto help
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voi ce what their concerns are to those |egislatures so
t hey can be heard.

And | think that kind of going fromjust kind
of that in-person, you know, relationship-building |evel
of politicking to actually understandi ng maps was ki nd of
a growh area for me. And | think probably for the
community at large -- actually, at least in ny circle of
folks that I'mtal king wth.

So, yeah. It wasn't until recently that |
becane aware that we were out of sync with the
Constitution, that that becane alarmng to ne. And, now,
even in this session, learning that that's sonething
that's been going on over the last few cycles is actually
pretty disturbing.

Q So you're saying you only know if it's not
consecutively nunbered if you understand the maps?

A ["msorry. | don't understand the question.
Q You only understand -- you only know if the
Davi dson County districts are not consecutively nunbered
i f you understand the maps?

A | mean, | only know that they're not
consecutively nunbered when | can see the nunber.

Q Can you see the nunber on a map?

A Yes.

| guess it could be in witten form where
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it's, like, they say these are the nunbers for Davidson
County. Then | could just see if they' re in sequence or
not .
Q And if it's in witten formor if it's on the
map, that's the only way you know if it's not
consecutively nunbered?
A Ri ght .

MR SWATLEY: Your Honor, 1'd like to
confer with Counsel real quick.

CH EF JUDGE: You may.
BY MR SWATLEY:
Q When did you learn that the Davidson County

senate districts were not consecutively nunbered?

A During the redistricting process, when it got
voted in.

Q Ckay.

A O decided. | don't knowif it was voted in.
But

Q Coul d you be nore specific on when? Do you
remenber a tinme?

A | think when the maps cane out, and within ny

networ k of friends,

Q
A

Q

VWi ch friends?
My partner, Skip Brzezienski.

Anyone el se?

we were tal king about what that neans.
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A Probably our staff at Pl anned Parent hood.
Q Ckay. Anyone el se?
A VWll, later on, as we -- as |, you know, got

involved with this case, you know, we tal ked about it then

as wel | .

Q Wth who did you talk [ater on about this?

A ["mtrying to remenber. | nean, it's

pretty -- just through our networks. It was pretty common

knowl edge that this was an issue.

Q kay. Did you talk about this issue with
Senat or Yarbro?

A No.

VWll, we -- | had tal ked about whet her or not
| was going to take on this case and if that was going to
have any uni nt ended consequences.

Q What do you nean by "uni nt ended
consequences" ?

A. That if -- because | trust him and | think
that if there was any backl ash or whatever, that | didn't
want to be a part of sonething that would hurt anybody.
Q And | appreciate that explanation, but |I'm
not sure it answers ny question. Let nme ask you again.

What woul d t he uni nt ended consequences be?
A | think the unintended consequence woul d be

whet her or not it actually nmakes a difference.
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Q What woul d be nmeking a difference?

A Whet her or not taking a stand on the
constitutionality of consecutive districts would nmatter or
not .

Q Did you also talk to himbecause you didn't

want anything to be inadvertently harnful?

A | wouldn't want to harm him no.

Q So if he got redistricted out, would that be
a harnf

A It would be. And he said that that's a risk
that he would be willing to take, and that was okay with

nme.

Q And Senator Yarbro, a denocrat, being

redistricted out, is the type of harmyou checked on
before joining this |lawsuit?

A Yes.

Q kay. Have you been a registered denocrat
since the late '90s?

A I think so.

Q Ckay. And, to your know edge, was the
CGeneral Assenbly in the late 1990s and in the 2000s
controlled by the denocrats?

A | think Governor Bredesen was in office
during sone of the child advocacy that | was doi ng.

Q And now, as you testified earlier, there's a
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republican super majority?
A That's right.
Q And now you're bringing a lawsuit, that you
didn't before?
A That's right.

MR. SWATLEY: If | may confer with
Counsel .

CH EF JUDGE: You mmy.
BY MR SWATLEY:
Q s the reason you didn't know about the
nonconsecuti ve nunbering in the 1990s and 2000s, because
we had a denocratic CGeneral Assenbly and you were a

denocratic voter?

A | nmean, there's probably sonme connection to
that, yes. | think that during the tine that | was

rai sing young children, there was a tinme, living in
Nashville, that it felt peaceful. It felt Iike there were
maj or aspects of politics that | didn't have to, like, sit
there and drill down and pay attention to that closely.

And then as nore and nore governnent outreach
started happening, inpacting ny life, it kind of forced ne
to have to pay attention to it.

| mean, | wouldn't -- even when | canme into
Pl anned Parent hood, we knew that there were, you know,

general attacks to bodily sovereignty issues. But never
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to the extent -- even --

Like, I will tell you, like, | wal ked across
the state, from Menphis, all the way to Johnson City. And
| talked to people fromevery walk of life. And, | nean,
| talked to Trunp supporters and confederate flag bearers
and, like -- just everyone that you could possibly connect
wi th. Because | was hungry to understand, |ike, what do
peopl e actual ly think about this?

I wouldn't normally -- | wouldn't have wal ked
across the state a decade ago. But | did last fall
because this hurt so badly, this affront to ny, you know,
identity and -- and sovereignty over ny own |ife and
famly, that | really wanted to connect with them

And | think that what | realized, in crossing
the state, is that people are in the sane kind of area of
awar eness that | am and starting to wake up to a | ot of
the ways in which there's been an abuse of power over our
rights. And there's, what | feel, very deeply, is a
stripping of our voice.

And that's why, you know, a decade ago, no, |
wasn't paying attention to the maps. But now | am and |
t hi nk that sonething should be done about it.

Q So i s nonconsecutive nunbering of Davidson
County senate districts only an abuse of power when

republicans do it?

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

111

A It's when | was aware of it.

Q What, if anything, did Senator Yarbro say
when you asked himabout joining this |awsuit as a
plaintiff?

A. He said that -- he said, "You know what? It
may nean that | don't have ny office anynore, but you have
to do what's right."

Q But did you not do the right thing when you
didn't sue about it when it was not consecutively

nunbered in the '90s?

A | didn't consult with himor even know to do
anything back in the day. So, no, | wouldn't have tal ked
to him

MR. SWATLEY: 1'Ill pass the w tness.

CH EF JUDGE: Thank you.

Redi rect ?

MR. SPRACGENS: Very short redirect,
Your Honor.

CH EF JUDCGE: Co ahead.

REDI RECT EXAM NATI ON
BY MR SPRAGENS:
Q Ms. Hunt, you were asked some questions about
t he 1990s, when you noved here, and the 2000s.

Do you know if you even lived in a
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non- consecuti vel y- nunbered senate district during those
periods of tinmes?

A | didn't.

Q So Exhibit 32, which you were shown, and
there was that District 23, which is WIIlianson County,
sort of encroaching into the bottom of Davidson County,
you didn't live in that district at the tinme, did you?

A No.

Q You were asked a | ot of questions about your
political views and beliefs.

Are you bringing this lawsuit about a
constitutional violation because of your political views
and beliefs?

A | nmean, no, in the sense of | see that the
Constitution, regardl ess of ny personal political views,
ought to be protected and respect ed.

And, also, yes. | nean, | think the fact
that | care deeply about the rights that are being
stripped away fromus nade ne awake to this problem
Q Is it fair to say you becane aware of the
vi ol ation through the political process and your
participation init?

A Yes.
Q Does your political affiliation inpact your

harm as a voter and a resident of Davidson County?

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

113

A Sorry. Say that one nore tine.

Q Does the fact that you're politically on one
side of certain issues inpact whether you' re harned as a
resi dent of Davidson County?

A Does the -- I"'msorry. |'mhaving a hard
time. Sorry.

Q That's fine.

I"mjust asking if the constitutional
violation that you' re alleging here, does that change for
sonebody who is a republican in Davidson County?

A No, it does not.

Q You were asked about expressing your

i ndi vi dual voice through voting and whet her you were given
the opportunity to do that in this |ast 2022 election. Do
you renenber that question?

A Yes.

Q WAs that vote cast based on senate nmaps that

were drawn in conformance with the Tennessee Constitution?

A I n 20227

Q Yes, ma'am

A No, it was not.

Q You were asked about the benefit you' ve been
deprived of.

Did you have the benefit of voting in an

el ection using senate districts that were drawn in
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conformance with the Constitution?
A Wl |, apparently, no.
Q And you were asked why you didn't sue in the
1990s, when you first noved to Tennessee, and why you
didn't sue in the 2000s, when you lived in different parts
of Davi dson County.

My question is, are the senate districts
non- consecutively nunbered today in 2023?
A No.
Q Are they non-consecutively nunbered? Are
t hey inproperly nunbered today in 20237
A That is correct.
Q And were they inproperly nunbered | ast year
in the redistricting process?
A Well, if these are the maps that | just saw,
apparently, they were also incorrectly draw then.
Q And ny question is for 2022, when they
I npl enent ed t he new maps.

Were they inproperly nunbered during --

A Yes.
Q -- the 2022 el ection cycle?
A Yes. Yes.
Does that violate the Tennessee Constitution
t oday?
A Yes.
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MR. SWATLEY: (bjection. It's a |egal
concl usi on.

MR. SPRAGENS: |I'Il rephrase that, Your
Honor .

CH EF JUDGE: (bjection sustained.
BY MR SPRAGENS:
Q Do you allege, as the plaintiff in this

| awsuit, that that violates the Tennessee Constitution

t oday?
A Yes.
Q And do you allege, as the plaintiff in this

| awsuit, that that di m nishes your voice in the
| egi sl ature today?
A Yes.
MR. SPRAGENS: | don't have any further
guestions. Thank you, Your Honor.
CH EF JUDGE: Any additional questions?
MR. SWATLEY: Just a coupl e, Your
Honor, briefly.
CH EF JUDGE: Ckay.

RECROSS- EXAM NATI ON
BY MR SWATLEY:
Q | believe earlier you said that the

nonconsecutive nunbering of the senate districts
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di m ni shes the voice of you as a voter?

A Yes.

Q How is it dimnished?

A Because three out of the four districts in
Davi dson County will be up during a gubernatori al

el ection, versus a presidential, where it wouldn't be
as it should have been created consecutive, where two
woul d be during a presidential and two woul d be during
gubernatorial, which would nean there would be a little
bit nore fairness in terns of turnout on both sides.

Q And turnout is a choice by the individua
voter; right?

A It's a choice by the individual voter.

Al so, contributing factors, external factors,
such as, you know, billions of dollars are poured into
political advertising. A presidential election will bring
inalot nore attention to fol ks, so that people
understand it's an election year. There's a lot nore
get - out -and-vote opportunities. There's a |lot of voter
regi stration opportunities.

You know, and so the -- voting also is --

it's nore pronounced during that tinme. So there's greater

awar eness.
Q But --
A. So it's collective, as well as individual.
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Q So your testinony here today is that the
right to vote is a collective right?
A Vell, it's an individual right. But |I'm
tal king about, like, it's -- | do think it's a collective
responsibility to help nmake sure that there's no voter
suppression, that we have fair el ections and
infrastructure to help people get to the polls.
Q Whet her there's an election in a
gubernatorial year or a presidential year, every
regi stered voter who wants to vote can vote; right?
A Not al ways. | nean, sonetines there are
obstacles. | nean, during COVID, |I think there was --
peopl e had to nmake speci al exceptions to be able to vote,
absentee ballot. So there are barriers.

But, yes. | nean, individuals can certainly
make the choice to vote.
Q So it all cones down to choice -- individua
choice to vote?
A As one aspect.
Q Ckay. So last year, based on your know edge,
only one senator in Davidson County, one senate seat

turned over; right?

A. What was -- what's -- oh, | can't ask you a
guesti on.
Q It's okay. 1'Il try to -- it was probably a
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bad question. 1'Il try to rephrase.
A Yeabh.
Q Based on your know edge of the three Davidson

County senators who were up for reelection |ast year,
Senat or Pody was reel ected, your friend Senator Yarbro was
reel ected, and Senator Charlane Oiver was a new

i ncunbent, she was el ected?

A Yes.

Q So only one of those seats turned over
correct?

A | don't know who the turnover person would
be.

Q Wuld it have been Senator G | nore?

A Oh, because she, yeah, retired. Yeah.

Q So you weren't deprived of the benefit of

nonconsecuti ve nunbering | ast year because only one of
t hose seats turned over; right?
A That's correct.

MR. SWATLEY: Okay. No nore questions,
Your Honor.

MR. SPRAGENS: Not hing further.

CH EF JUDGE: All right. You nay step
down.

We're going to take a short break.

And then who is the next w tness?
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MR. SPRAGENS: The next witness is Gary
Wgant, the other plaintiff.

CH EF JUDGE: Al right. Thank you.

(Recess taken from 12: 02 p. m

to 12:10 p.m)

MR. SPRAGENS: Qur next witness will be
Plaintiff Gary Wgant.

GARY WYGANT,
was called as a witness, and having been duly sworn, was

exam ned and testified as foll ows:

DI RECT EXAM NATI ON
BY MR SPRAGENS:

Q Good norning, M. Wgant.

A Good nor ni ng.

Q The record wll reflect that you and

Ms. Hunt, before -- you were sworn in before providing

your testinony; is that right?

A Yes.

Q Wul d you pl ease introduce yourself to the
Court and provide a little background about yourself.

A Sure. I'mGary Wgant. |'ma resident of
G bson County. | have been there since 2015, when |

retired and noved there to live there on the famly farm
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with ny wife.

Q What part of the state is G bson County

| ocated in?

A Oh, it's -- well, Gbson County, we refer to
it as the heart of West Tennessee. Wth favor to Madison
County, of course.

Q Is it nore rural or urban, would you say?

A You know, it's rural, and we have a | ot of
agriculture there. But we are growng. And a |lot of that
is thanks to an expansi on of popul ation fromthe south,

from Madi son

Q About how | ong have you lived there, did you
say?
A |'"ve lived there since 2015, but |I've been

associated with it for close to 40 years because of ny
marriage to an i ncunbent.
Q | believe you said you were retired. Wen
you were wor ki ng, what was your profession?
A Ri ght.

So for eight and a half years, | worked for
t he Coca-Cola Conpany. And | was in the recycling
busi ness, trying to recycle bottles and cans. And it was
a good effort. We lived in the Atlanta area, in Cobb
County, Marietta, Ceorgia, at that tine.

Prior to that, | worked in the al um num
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busi ness, where we nmade can sheet for beverage cans. So
there's a natural affiliation there.

So that conprises, really, two retirenents
that | have enjoyed.

Q Since your latest retirenent, tell us about
your involvenent in your conmmunity.
A Ri ght .

So when we finally stopped noving around for
my work, Janice and | joined a church. And I'd becone
very active in volunteer work with the church, and am a
trustee there. And that takes a little bit of your tine.
| think you know that if they know you' re a vol unteer and
you're willing, you get plenty of opportunity to do sone
t hi ngs.

|'"ve al so been active with nmy grandson's
basebal | activities. And we're currently assistant
coaching a little | eague teamof 11, 12-year-ol ds.

And let's see. It was 2020 -- | think it was
2020 or 2019, | was asked to becone nore active by sone
menbers of ny church, who were al so past executives in the
G bson County denocratic party.

And as such, |'ve now -- subsequent to that,
| becane nore active. | was interested in the issues that
wer e being described. And |I've been elected twi ce as

their chairman. |'mcurrently chairman of the G bson
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County Denocratic Party.
Q And, M. Wgant, are you registered to vote
in G bson County?

A Oh, yes.

Q Do you vote in every el ection?

A Every one | can, yes.

Q That woul d include denocratic primries?

A Yes.

Q And, al so, general elections at the |ocal,
state, and federal |evel?

A Yes.

Q Has that been the case ever since you noved

to G bson County?
A Yes, it has.
Q Do you expect to continue voting in elections
after today's date?
A Yes.

And 1'lIl make a plug for early voting.
Because sonetines el ection day is not convenient.
Q Who currently represents you in the State
House of Representatives?
A I live in the newy-divided G bson County. |
happen to have landed in District 79, which was ny prior
district, when all of G bson County was in District 79.

And our representative is recently el ected,
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Brock Martin. And | believe he lives sonewhere east of
Hunti ngdon, in Carroll or Henderson County.
Q What about the other portion of G bson

County, the part you don't live --

A Ri ght .

Q -- what district is that, and who represents
it?

A So that's District 82. And, roughly, half of

our voters are in District 82. Rough nunbers because |
don't have specifics. And the representative there is
Chris Hurt. And he's fromHalls, Tennessee. At |east he
went to high school there.

And so we have two representatives for our

county, dependi ng on which half of the county you happen

to be in.
Q And how woul d you say the county is divided,
just geographically? You know, where does -- how does the

line go through the county?
A. Yeah. It's, like, right down the spine. |If
you take H ghway 45 down, it pretty well -- H ghway 45
West, it pretty well divides that way. And then with a
little jog at the bottom out of Medina. So it's -- well,
the --

There were sone words to describe maps. But

you'd have to look at it to -- and I'm sure we have a
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display of it -- to see how the new redistricting changed
the shape of District 79, and introduced us into
District 82.
Q So let's tal k about that.

Prior to the 2022 redistricting, how did
District 79 | ook geographically and with respect to G bson
Count y?
A Ri ght.

So G bson County -- in the prior District 79,
G bson County was whole. And on its east, Carroll County
was attached, about two-thirds of Carroll County, about 60
to 70 percent of Carroll County geographically. And that
was District 79 prior to the redistricting.
Q You said your current representative i s not
from G bson County. Can you explain a little bit nore
about where your current representative is |ocated

relative to Trenton and G bson County?

A Ri ght .

It's about -- | don't know his honme address.
But Brock Martin is a chiropractor in Carroll, and I
believe in Henderson County. |'mnot sure where all of

his offices are. But | believe he lives in the Henderson

ar ea.
Q Ckay.
A O Huntingdon area. |'msorry.
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Q And District 79, the one you descri bed
earlier, is enconpassing, you know, G bson and a piece of
Carroll, howis it shaped now?

A Wow.

When | visualize it, okay, it's half of
G bson County. It takes the sanme kind of bottom half or
portion of Carroll County. And then it grabs Henderson
County over here. So it's a -- the shape of it is a
little like that, as I'"'mdrawing it wth ny hand.

The other half, the 82, is alittle bit nore
shapey, if you will. [It's got Obion County above it. O
a portion of, if not all.

The western half of G bson County, Crockett
County, and Lauderdale county. So District 82 goes all
the way to the M ssissippi River.

So if you're aresident in District 82, your
current representative is living out toward Halls, out
that way, quite a distance from G bson County.

So, in both cases, we have representatives
who are recently elected, who are not residents in G bson
County, which is a big change for us.

Q Before redistricting, when G bson County was
entirely in District 79, did you have reqgul ar interactions
Wi th your representative?

A |'d say as nuch social as otherwi se. You
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know, one of the benefits of the way that we had it in
G bson County was that you --

And, by the way, Representative Curtis
Hal ford, who retired and opened up that seat, was in close
proximty to Trenton, where | also live. So we have, you
know, occasion to see each other socially. Hs wifeis
i nvolved in community theater, and we support that. So we
woul d see themthere. W would see them at other events,
such as charity events. | recently saw himlast August at
the G bson County Fair, for exanple.

So, you know, M. Halford was and is out and
about in the community. Yes.
Q When he was serving, was he a denocrat or a

republ i can?

A He's a republican.

Q But you still saw himin all those circles?
A Sur e.

Q What about after redistricting? Do you see

the | egislators who represent G bson County in your
communi ty?
A | have.

| can tell you I have seen Representative

Martin, who was recently elected. | have seen him severa
times at -- again, at events, if you wll, in G bson
County.
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| have not seen Representative Hurt at events
in G bson County. So | don't know what his frequency
m ght be.
Q Let's talk a little bit about the inpact of
the redistricting on G bson County from your standpoint.
A Ckay. Right.
Q What have you perceived, under the new
configuration, in terns of G bson County's ability to get
t hi ngs done in the |egislature?
A Ri ght.

So you probably woul d be aware, but we're
quite proud in G bson County that we've finally crossed a
threshold here in the | atest census of 50,000 residents.
And that has quite a bit of neaning in terns of the
attention that we get in funding for our county
activities. 1In fact, sone of our county officials got a
rai se out of that, which was kind of nice for them But
it put nore attention on G bson County.

You m ght al so be aware that we now have
Tyson Foods, who's noved into Hunbol dt, who have brought a
| ot of comrerce to G bson County. And we have a | ot of
chi cken barns and chi cken trucks and a bi g expansi on of
feed capacity in G bson County for Tyson Foods.

W' re al so proxi mate enough to the Bl ueOval

expansi on that issues, like, traffic, |ike roads and
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bri dges, |ike housing, nunicipal issues that expand out
i nto non-nuni ci pal areas.

G bson County is slated to grow. |It's been
growng. And it's going to be continuing.

The concern with regard to the redistricting
that | have heard and continue to be concerned about is
that our representation is fractured from an east/west
perspective in the redistricting.

So if we've got an issue that pertains to
G bson County, who do we call? W've got to call both and
say, "Hey, we have an issue we need to address, we want
you to address.”

The other, | think, concern that | have about
the redistricting is that fromthe outset of
redistricting, it caused confusion for the voters. Right
up to the day of election, we were trying to educate
peopl e about what it neant that they got a new voter card,
that they no |longer were in District 79, that they m ght
be in District 82, and that they need to | ook toward Halls
to get representation.

Q In another context, | think you used the word
“di senfranchi senent” to describe this. Can you explain
what you nean by that?

A Ri ght.

So probably not unique to G bson County. But
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what |'ve | earned, through nmy | ong association with, and
now finally noving there eight or nine years ago, is that
peopl e have a great deal of pride in G bson County.

There's civic pride, but there's also county
pride. They -- they're proud of their county, |ike
nowhere el se. And they want things to keep going the way
t hat they've appreciated throughout their life.

This redistricting canme as a shock and a
surprise to people. Because we always had Chris Crider
or, you know, preceding, Representative Halford. And al
of a sudden, people were, like, "Well, what happened? Do
we vote now?"

We got that question often. "What are we
voting for?"

This al so cane on the heels of redistricting
locally in the county. Because the census al so
actioned -- | referenced growh. G bson County grew. It
did not just grow 1, 000 people, so that we surpassed
50,000. But the distribution of that changed. Sone of
our nore rural areas had a decline. Sonme of our grow ng
subur ban areas, |ike Medina, exploded; right? Again,
expansi on from Madi son County.

So what was happening is the county
comm ssion had a task that's been described this norning

as an analytical task to redistrict. And when that becane
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apparent, that we were going to be redistricting, | took
an active role in nonitoring what was going on so that |
could communicate it to the voters.

And what | learned is that, indeed, it's a
conpl ex process. Even at little old county level. W've
got 19 county districts. Nobody wants to see a change in
their county district. In our county, maybe 30 percent of

the people did see a change in their county district.

But because we took invol venent, we were able

to observe what was happening. | nyself went to the

anal yti cal presentations by the State-provided experts
that performed the analysis. And, indeed, while quite
conplex, they boiled it down to choices. They said, "W
can do this with these 19 districts, and provide the
equity, and neet the standards that we work within, and
the guardrails that we have federally and statew de. And
t hese are the choices that we've presented to the

comm ssion. "

And the comm ttee and the conm ssion cane
back and, again, in public neeting, explained that to
whoever went. And | was there and said, "This is how we
believe it's nost fairly represented.”

Now, you may have al so heard of a little old
town call ed Skul |l bone. Well, Skullbone in G bson County

is a place with -- they are probably the exenplary town
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for civic pride. They did not want to |ose their polling
pl ace.

And so as a result of negotiations that
occurred at the comm ssion neeting, discussions with the
el ection conmm ssion, who were also there, and | al so
observed that, that there was a coordi nated response that
nmade sense to everyone who took involvenent, and was
expl ainable to the voters; right?

So when we sat down in voter neetings and
said, "This is howwe -- this is how your representatives
redistricted, and we were there to observe it, and it was

transparent,” you know, the one question | continued to
get was, "Do you think it was done fairly?"

Al right. Now, I'mno expert; right? But
was there. And what | observed was done according to the
| aw, and done transparently, done in a way that's
under st andabl e to the conmmon voter, and, ultimtely,
resulted in an opportunity for people to go out and
exercise their option and vote.

So, yeah, it makes a difference in G bson
County.

Q So that was a local -- you're testifying
about | ocal districts?

A That's right, yes.

Q Did you have any involvenent in the state
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house and senate redistricting process?
A | tried. | tried contacting ny
representative, Representative Halford. And he was not
i nvol ved.

Wen | was able to get a response about,
"Well, what's happening with redistricting for our county
and our District 79," the answer that | unfortunately got
was that our representative was uni nvol ved and unawar e.
He could not tell ne what the process was and how it was
going. And | could not deliver that to our voters. |
couldn't tell nenbers of ny party, or for that matter,
anyone el se.

I"d like to add to that, that, you know, it's
a small town, trying to -- the chairman of the republican
party is also a nenber of the sanme church | go to. So |
know himquite well, Pat Reilly.

And | asked Pat, | said, "Pat, are you aware
of what's happeni ng?"

And he said, "No. Al | knowis the
commttee is operating under" --

M5. HOLLARS:. (bjection. Hearsay, Your
Honor .
MR. SPRAGENS: Your Honor, if | could

respond. | don't think this goes to the truth of the

matter assert ed. This is about notice and the effect on
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the redistricting process.

CH EF JUDGE: We'll allowa little of
it. But we do need to be careful about that.
BY MR SPRAGENS:
Q Ckay. Go ahead, if you want to just conplete
your testinony there.
A kay. Well, what | was driving at was that
neither I, nor others that | queried, were aware of how
the process was going or that the outcone would result in
a split of our county into two districts.
Q M. Wgant, were you aware of any hearings
held in G bson County or nearby about the state
redistricting effort?
A No.
Q Were you aware of any hearings being held in
Nashville that you were invited to participate in about
that effort?
A No.
Q I f those hearings had been held, would you
have gone as a resident of G bson County and a chair of
t he denocratic party?
A | would have nmade an effort, yes.
Q In the new division of G bson County, in your
role as party chair, did the denocratic party have

candi dates to field for those seats?
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A So we fielded a candidate, who was also a
party officer, from Henderson County. Hi s nanme was Thomas
Jefferson, Il. And Thomas ran agai nst Brock Martin for
District 79.

He was unsuccessful in that bid. And -- but
we were very proud of fielding a candidate. W were not
able to nmuster a candidate from G bson County for
District 82. So M. Hurt ran unopposed.

Q And the incunbent that you nentioned you
spoke with about trying to get information about
redistricting, did he run again?

A No. Curtis Halford retired. He had
announced in advance that he was going to. So we all knew
t hat .

Q And did he announce that before the decision
was announced that G bson County would be split in half?
A Yes. | believe so. | believe it was
general ly known that he was retiring.

Q And so there was no incunbent |osing a seat
in that redistricting;, is that correct?

A Yes.

Q You're here today as a plaintiff in a
lawsuit. What's your understanding of the allegations
you' re maki ng about the house redistricting?

A. Well, first of all, I think you can figure
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out I'mnot a constitutional scholar. But |I can read it,
and | know that it says that we shouldn't divide counties.

I''mal so aware, from di scussing the case,
that there's been subsequent decisions that have been
taken that mtigate that to sone degree.

So | am aware that sone divisions had been
made, and |I'mvery aware of the recent decisions that were
made on redistricting.

Q Are you -- in your role as a plaintiff in
this lawsuit, are you just challenging the redistricting
of G bson County?

A No. It's a-- the word "puzzle" was used
earlier in the testinony, and it very nuch is.

There's 99 pieces to this puzzle. And it --
not only am | concerned that G bson County was divided,
| "' m concerned that other counties were divided.

And unli ke the, | think, wonderful and
exenpl ary job that was done in the county for this sane
exercise at a lower level, that this all seens to have
been done under a cloak of secrecy. Not even ny
representative could advise nme how | could | earn nore, how
| could be a part of this. So | felt very damaged by
t hat .

Q And, M. Wgant, if you are successful in

this lawsuit, what are you asking this Court to order the
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| egi slature to do?

A | think they need to do the job correctly.
think it needs to be lawful. It needs to respect the
Constitution. And, of course, subsequent case | aw.

But | think, nore than anything, it needs to
be open. People need to know what's happeni ng. They need
to see what's happening. W' re not analysts, but we
under stand when soneone is hiding information, apparently,
not telling us what's going on while it's happeni ng.

MR. SPRAGENS: At this tine, |I'Il pass
t he wi tness.

Thank you, M. Wagant.

CROSS- EXAM NATI ON
BY MS. HOLLARS:
Q Good afternoon, M. Wagant. |'m Any Holl ars,
and | have just a few questions for you this afternoon on
behal f of the defendants.
A Ckay.
Q M. Wgant, you noved to G bson County in
2015; is that correct?
A Correct.
Q So you've lived there about eight years?
A That's right.
Q

And you only claimresidence in G bson
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County; correct?

A That's correct.

Q And, M. Wgant, have you voted in just about
every election since you noved to G bson County in 20157
A Yes.

Q Fromthe tine that you noved to G bson County
in 2015, until the 2022 redistricting plan cane into

effect, you were in House District 79; correct?

A That's correct.

Q And you're still in House District 79 --
A That's correct.

Q -- under the new redistricting plan?

A That is correct.

Q But the new map changed your district; is
that correct?

A Yes.

Q Al right. And it split G bson County?
A It did.

Q Now, you acknow edge there are decisions that

have to be made in the process of redistricting that could
cause counties to have to be divided; correct?

A Yes.

Q And, in fact, you testified that you

under stand and agree that sonme counties may require

division, to followthe law, is that correct?
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A Yes.

Q But your alleged harmis that G bson County
was di vided when it did not need to be?

A Yes.

Q Ckay. M. Wgant, you've also testified that
you don't have an opinion about Shel by County
redistricting; is that correct?

A | haven't studied the situation in Shel by
County, or experienced it.

Q Do you recall when M. Alex Rieger took your
deposition back in August --

A I n August .

Q Do you recall he asked you whether you had an

opi ni on about redistricting in Shel by County?

A | recall himasking, yes.

Q Do you recall your response at that tine?
A Not as |I'msitting here, no.

Q Ckay. Wuuld it surprise you to learn that

you said you didn't have an opinion about it at that tinme?
A No, it doesn't surprise ne.

Q kay. Well, do you have an opi ni on about
redistricting in any other counties?

A More and nore, yes. As | educate nyself on
what's happening and | see the inpact that redistricting

i s having.
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Q M. Wgant, which one specifically do you

have an opi ni on about ?

A Whi ch - -

Q Whi ch - -

A Is that plural?

Q Whi ch counties or which districts do you have

an opi nion about the redistricting process?
A kay. | understand the questi on.

So for nme personally, ny opinion is now
i nclusive of the counties that have been attached to the
county that | represent as chairman of the denocratic
party.

So, now, Lauderdal e County, Crockett County,
bi on County, Henderson County have been added to the
counties that now | have to pay attention in sone way to
what's happening there in order to work with | egislators
with regard to what's happening in G bson County and what
coul d happen in G bson County.

Q kay. And, for exanple, you don't live in
Ander son County; correct?

A No. No.

Q And do you have any opini on about the

di vi sion of the county in Anderson County?

A | have a categoric opinion about

redistricting that affects other counties in Tennessee.
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Q VWl |, whenever there is a division, which you
have testified sonmetinmes has to occur to follow other
rul es, whenever that occurs, is it your opinion that the
remai ning portions of the county are very damaged, as you
descri bed your feeling after G bson County was split?
A Right. So -- so |l can -- | can answer, |
think, in this way.

What happened to ne and what happened to
G bson County is happeni ng el sewhere in Tennessee. W
know that. And | don't think it's a broad specul ation
that there are people there that feel exactly the way |
feel and are asking the question, "Wiy was this not done
in a manner that | could participate?"
Q So, M. Wagant, do you feel, personally, the
i npact of the split of Anderson County?
A Not like I would if I lived there.
Q So the claimthat you articulated in the
conpl aint focuses on the G bson County split; correct?
A It's forenmost in nmy mind. It's the
experience | have.
Q And not on the split of any other counties in
t he new y-enacted house nmap?
A You' re describing an exclusion. | don't
excl ude what's happening around the state, in my opinion.

Q So ny question, though, is, your claim as
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articulated in your conplaint, does that conplaint -- in
that conplaint, are you focusing on a split in any other
counties in the new y-enacted house map?
A | believe the new y-enacted redistricting map
Is just as unfair to other divided counties as G bson
County.
Q Do you have any individual and persona
i mpact fromthe division in those other counties?
A Vell, | do hear about it fromthe other
county chairnmen, yes. But that's really themrelaying
their feelings.
Q M. Wgant, you referred to what you felt was
a lack of transparency in the process.

Did you ever request to address the Ceneral

Assenbly with your concerns about redistricting?

A No.

Q Did you know of anyone at G bson County who
did so?

A | tried to connect wth Representative

Hal ford to find out how !l could raise a conplaint, what |
could do about it. And he told nme he didn't know how I
could, it was a done deal.

Q So, M. Wagant, you are active in |oca
politics; correct?

A Yes.
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Q And have been elected two tines as the chair
of your |ocal denocratic party in G bson County?

A Yes. Yes.

Q So you are tuned in to the political process,

aren't you, M. Wgant?

A As nmuch as | can, yes.

Q And you read the | ocal papers?

A | do.

Q And do you read any kind of a statewi de or a

paper out of Nashville?
A | don't have a subscription to the

Tennesseean, but | sonetinmes see articles that cover

the --

Q And you read articles online about political
I ssues and --

A Sonet i nes, yes.

Q But redistricting got by you?

A No. | can't say it got by ne. But all the

inquiries that | made fell short of delivering an answer
as to how can | get invol ved.

Q M. Wgant, you described having access and
kind of a famliarity with your former representative,
Curtis Halford; correct?

A Yes. Yes.

Q And he retired?
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A He di d.

Q So there's nothing necessarily about this
redistricting that affected your choice not to have Curtis
Hal ford as your representative anynore?

A Curtis Hal ford took that decision.

Q Ckay. And he was fromyour hone -- he's from
G bson County; correct?

A He is.

Q Now, before the split, how was your -- |

t hi nk you descri bed how the District 79 was confi gured.

A Yes.

Q And that district also included a | arge

portion of Carroll County?

A Yes, it does. About 60 percent.

Q It did before?

A Yes.

Q And even before Representative Halford

deci ded not to run again, your representative could have

cone from Carroll County, just as easily?

A The requirenent is to live in the district.
So, sure.
Q So in terns of access and famliarity, that's

always a risk, isn't it, when you have a multicounty
di strict?

I n other words, the candidate may not be from

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

144

your hone county?

A Especi al | y now.

Q Do you -- you referred to the fact that you
felt disenfranchised by the fact that the representati ve,
Brock Martin, is not from G bson County and t hat

Representative Hurt is not fromthe other half of G bson

County.
But you did vote in the last election;
correct?
A | did.
Q Not hi ng prevented you fromthat?
A Correct.
Q So in a county -- or in a district that has

multiple parts, nultiple county constituents in a
district, there's always the risk that the candi date

el ected is not going to be fromyour hone county, isn't
that correct?

A Yes.

Q kay. Could it be that having two separate
representatives who are representing G bson County within
their districts, that they could work together and have
greater influence than a single representative, in
pronoting the interest of G bson County?

A | don't know.

Q Ckay. So, clearly, M. Wagant, your
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preference is that G bson County remain intact, is that it
woul d have remained intact in the last redistricting?

A Yeah. It certainly is an aninmating issue for
me and for ny party in G bson County. |It's defined by the
county.

So in ternms of ny representation of about
8,000 denocrats in G bson County, the answer is they want
their county -- their representative to represent the
whol e county.

For me, in terns of the broader issue,
personally, | find this offensive and damaging to the
credibility of ny state, that this process, which could be
done, handled by |ocal county comm ssioners, couldn't be
handl ed in the sanme open and equitable way by el ected
representatives in the state house.

Q Have you done any investigation into the
processes and the opportunities for public comment in this

redi stricting process?

A In the one that just happened --

Q Yes.

A -- in January? No.

Q Ckay. So why do you assert, then, that

there's a lack of transparency, if you have not | ooked
into that?

A There's -- well, | take exception to ny --

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

146

the characterization that | took no interest. | asked ny

representative, and he couldn't help ne. Wo else shou

d

| ask? You ask the guy who's representing you now, "Wat

am | supposed to do?"

And he says, "Sorry. It's behind cl osed
doors, and I'"'mnot a part of it, and I can't help you."
Q Ckay. So that's based -- your assertion is
based upon that conversation that you had with

Representative Halford, saying, "It's already done"?

A. And, al so, other conversations anecdotally by

others with the sane --

Q "' mnot going to ask you about those.
A Ckay.
Q Now, M. Wgant, you said that in your

capacity as the denocratic chair in G bson County, that
you -- | think you said you represented about 8, 000
denocrats that were voting in that area; is that correct

A. That's our best count, yes.

?

Q I's your opposition to this redistricting map

for the House -- redistricting map for the House, is it
does it conme froma political perspective?

A | think one of the things you have to know
about G bson County is we have 30,000, and we have about
8,000 denocrats. This division doesn't change the

distribution in a way that would influence an el ection
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wi thin the county.

Q So it doesn't affect the --
A Not in terns of within the county.
Q kay. So you discussed, M. Wagant, your

feelings about G bson County being a tight-knit community
and that they had some comon interests in dealing with
the challenges of growh in the future?

A Yes.

Q Ckay. So core preservation of G bson County

is inportant to you, isn't it?

A | need a definition of "core preservation.”
Q kay. So -- well, is it inportant to you
that in redistricting house -- your house district, 79,

that it be kept substantially the sane as it was before
the 2022 redistricting process?
A Yeah.

So | think | can speak for nyself and for
others in G bson County who resist changes; right? 1I'd
al ways like to say things stay the sane. But | accept
t hat change does happen. And that within the confines of
the redistricting rules that | observed at the county
l evel, that there are choices that are nmade.
Q Wul d you agree that the | egislature should
afford wei ght to keeping the district as cl ose as possible

as to -- as the previous version of the district?
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A Wll, as | testified to earlier,
constitutionally, it should be every county; right?

But with the mtigations that have happened,
it should just be as few tines as possible in
redistricting, that we have to answer the question about a
di vi ded county.

Q Ckay. M. Wgant, I'mgoing to refer you to
one of the exhibits that is in your notebook there. And
it's the one that would have 105 in it.
A kay. |I'mgoing to need hel p.
Q I'"'m going to pass over to you, for ease, if |
could, this docunent. And it shows popul ati ons of the
split counties.
A Ckay.

M5. HOLLARS: And, Your Honors, this
was an exhibit that was agreed upon woul d be adm ssi bl e.
And it is 105.

CH EF JUDGE: What's the exhibit
nunber? 105 is the tab; right?

M5. HOLLARS: 105 is the tab.

CH EF JUDGE: Exhibit 20 is admtted by
agr eenent .

MR. SPRAGENS: So 105, Your Honor, our
position is it shouldn't be admtted as just denonstrative

evidence. Exhibit 20 is a different matter. |[|f they want
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to hand the witness Exhibit 20, no objection.

CH EF JUDGE: Well, now, 105 woul d
be --

M5. HOLLARS. |I'musing it for
denonstrati ve purposes, in any case.

CH EF JUDGE: Ckay. So Exhibit 20 will
be marked for identification purposes only until it's
offered. And then if it's offered, we'll hear any
objection to it.

(Marked Exhibit 20, for
identification.)

BY M5. HOLLARS:
Q The denonstrative is based upon the table,
which is Exhibit 20. And we'll mark this for ID.

M. Wgant, the copy that | sent over to you
is colorful, and it has -- it's titled: Populations of

Split Counties.

Correct?
A It says: 2022 County Popul ation Split
Counti es.
Q kay. So do you know, in -- according to the

| ast census, the 2020 census, do you know what the
popul ati on -- the average popul ation for our districts in
Tennessee shoul d be?

A Not off the top of ny head, no.
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Q Do you -- you know that your county has just
sur passed the 50, 000- person mark; correct?

A Yes. Yes.

Q kay. So if the nunber -- popul ati on nunber
for districts is 68,900, roughly, would it be correct that
none of the counties currently in the 2022 redistricted 79
woul d have enough popul ation to nake up a single district
by itself? So |I'm asking about G bson, Carroll, and
Hender son.

MR. SPRAGENS: Your Honor, | would just

object to -- if she's asking about his personal know edge,
that's fine. |If she's asking himto read an exhibit that
hasn't been authenticated, | would object to that.

CH EF JUDGE: | will allow the

guestion, and the witness can answer it, if you wll.

BY M5. HOLLARS:

Q If you can, sir.

A. | amaware, fromthis docunent and from

i nternet search, that none of the individual counties --
Carroll, G bson, or Henderson -- is above the 69, 000
nunber that you posed in the question.

Q Ckay. So if you added any two of those
counties together, without splitting them --

A Yes.

Q -- wouldn't you exceed the goal redistricting
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nunber ?
A I f these nunbers are used in the discussion,
G bson and Carroll County would equal 78,000 and sone
change.
Q So that would be too great, if we used the
68,900 figure as --
A [t would be nore than.
Q Yes.

So you couldn't sinply just add those two
counti es together w thout doing sone split?
A If 69,000 was the nunber, yes.
Q Do you know if any of the other redistricting
pl ans that were provided to the General Assenbly during
the redistricting process kept G bson County intact?
A | do not know. The process was opaque to ne.
Q kay. And, M. Wagant, you testified that
you had no reason to think you wouldn't have simlar
values and interests to those persons in the additional

counties that were added to District 79, didn't you?

A |"mnot sure. Whuld you pose that once nore
for nme?
Q So did you testify that you had no reason to

think you woul dn't have simlar values and interests to
t he persons from Henderson and Carroll County that were

added to District 79?
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A Are you referring to ny deposition?

Q | am

A kay. | may have said that.

Q kay. Do you feel the sane way today?

A ["'ma little nore educated now. | think that

we have one very sinple interest in comon, is that we
want to know about the decision and how t he deci sion was
made to divide our county. And if we were aware of that,
then we m ght feel better about accepting it.

|'ve spoken to ny counterparts in both of
t hose counties, and their constituents echo that sane
poi nt of view.
Q M. Wgant, you already told us that you
didn't have an opportunity -- or you didn't attend a

heari ng before the General Assenbly; correct?

A Correct.

Q And did you submt a map electronically by
conput er ?

A To whonf

Q Did you know that there was an opportunity to

do that in the redistricting process?

A | did not.

Q kay. So you did not submt a nap?

A | didn't know. | didn't submt.

Q Did you contact any other |egislators about
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the redistricting process?

A | don't recall contacting anot her

| egi sl at ure.

Q And do you know how your forner
representative, M. Halford, voted on the enacted plan?

A I"mtrying to remenber, but |I can't recall.
Q Did anyone within the denocratic party you're

famliar with submt a map?

A Not to ny know edge. | don't know.

Q Did you contact anyone to submt a nap?

A | called ny representative, and | e-mailed
her .

Q Ckay. D d you contact anyone within the

denocratic party to submt a map during that process?
A No.
Q And did you -- strike that, please.

M5. HOLLARS: No further questions.
Thank you, M. Wagant.

THE W TNESS: Thank you.

MR. SPRAGENS: Just a brief redirect,

Your Honor.

REDI RECT EXAM NATI ON
BY MR SPRAGENS:

Q M. Wgant, you were asked questions about
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your opi nions about county splits. Do you renenber those
guesti ons?

A Yes.

Q Your opinion about G bson County's split and
ot her county splits on the map, do you recall those

guesti ons?

A Yes.

Q Are you an expert on redistricting?

A No.

Q Are you an expert on mapmeki ng for house

districts in a state?

A No.

Q Do you have any special know edge of the
factors under Tennessee |aw that should be considered in
the redistricting process?

A | have becone nore aware through the county
redi stricting process.

In fact, at the county conm ssion neeting,
open neeting that | referred to when the vote was being
taken, during the public portion of that, | asked the
guesti on about did the comm ssioners feel and could they
agree that the mnority-majority rule had been observed,
especially with regard to sonme changes in and around
Hunbol dt, Tennessee.

Q So you becane aware of the majority-mnority
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rul e through your work?

A Yes.

Q Nonet hel ess, do you hold yourself out as an
expert on those factors?

A No. No.

Q Are you an expert on the target popul ation
for house districts in the 2022 redistricting?

A No.

Q Have you retained an expert to present
testinmony in this lawsuit?

A Qur team has an expert, yes.

Q And do you defer to himabout opinions on
what county splits were necessary in order to conply with
the U . S. Constitution or Federal |aw?

A Yes.

Q You were asked sone questions about your
legal claimin the conplaint. The claimthat you filed in
the conplaint in this case challenged -- did it challenge
the constitutionality of the enacted map, or did it
chal l enge the single act of splitting G bson County?

A It challenged the constitutional aspect.

Q So as you sit here today, are you here to
urge the Court to undo one act of line drawing in G bson
County, or is it bigger than that?

A | believe that the map for the State needs to
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be redistricted, redrawn.
And | further would assert and ask the Court

to assure that it be done in an open and interpretive

process that allows for comment and input fromthe voters.

Q You testified earlier about a puzzle.

Is it possible to just change one |line that
was drawn on the map?
A Yeah.

If only that could be true. No. Each piece
of the puzzle changes the entire puzzle to a degree.
Q You were asked sone questions by the State
about your access and famliarity with your current
representative.

Is he from-- | think you testified he's not

from G bson County; correct?

A Qur current representative, no.
Q s he fromthe county next door?
A He is. He's about a county over; right?

And | add, he's a nice guy. But,
politically, we're quite different. | can say that.
Q Is he froman adjacent county, or one that's
separated from G bson County?
A | believe he's adjacent.
Q And if the G bson County conmm ssion or

| eadership wants to get a road built that requires sone
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i nvol venment fromthe State, who do they need to contact?

A From G bson County?
Q Yes.
A Al right. Well, we would need to nmake sure

we're addressing the representative fromboth District 82

and District 79.

Q So that's two representatives?
A Correct.
Q If they want to get state funds, if they need

to apply for state funds?

A Indeed. If we're -- if we're trying to
pursue a county-w de issue or of interest to our specific
county, yes.

Q If they want to stop a landfill permt that's

right there in the mddle of the county, who would they

contact ?

A Yes.

Q Both representatives?

A Yes.

Q You were asked sone questions about it being

your preference not to split G bson County. Do you
remenber those questions?

A Yes.

Q Do you recall if the drafters of the

constitution expressed a preference about if counties
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shoul d be split?

A The Tennessee Constitution?
Q Yes, sir.
A My understanding is that it asks or requires

that counties not be split.

Q Is it just your preference G bson County not
be split?
A Vell, the Constitution says it shouldn't, but
it's also ny preference -- personal preference.

MR. SPRAGENS: Thank you. | don't have

any further questions at this tine.

M5. HOLLARS: Pass the w tness.

CH EF JUDGE: Thank you.

W' || take a lunch break and conme back
at 1:15 -- | nean, 2:15. |'msorry.

(Recess taken from1:10 p. m

to 2:20 p.m)

CH EF JUDGE: Next W tness.

MR. TIFT: Your Honor, Plaintiffs would
call Doug Hi nes.

And, Al ex, do you want to |let the Court
know how we're going to handle this?

MR. RIEGER. Certainly.

So | believe that Plaintiffs intend to

call M. Hnes as a hostile w tness.
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| would be, technically, entitled to
lead himon ny cross. But it would be difficult because
t he | eadi ng questions would be limted in scope -- maybe
limted in scope under Rule 611, to what they ask on
di rect.

So rather than try to divide it up into
what can be | eadi ng cross-exam nati on, what would be a
nore traditional direct, we are going to -- we've agreed
with -- Plaintiffs and Defendants have agreed that we are
going to recall M. Hines. So there will be no
cross-exam nation now. We'll, during our proof, call him
and do his direct exam nation w thout |eading questions in
the traditional manner.

CH EF JUDGE: GCkay. Thank you. |

appreciate that.

DOUG HI VES,
was called as a wtness, and having been duly sworn, was

exam ned and testified as foll ows:

DI RECT EXAM NATI ON
BY MR TI FT:
Q Good afternoon, M. Honmes. Could you take a
second just to introduce yourself to the Court.

A Sure. |'mDoug Hnmes. |[|'mthe House Ethics

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

160

Counsel for the Tennessee House of Representatives.
Q Ckay. And ny first question was going to be,

what is your current job? You' ve just described it as the

House Et hics Counsel; is that correct?

A That's correct.

Q Do you have any other current jobs at this
poi nt ?

A | have roles within that job. And I was

serving as counsel to that house commttee on
redistricting.
Q And what is your -- generally speaking, your
j ob responsibilities as ethics counsel to the House?
A So it's ethics counsel. | serve as the staff
attorney for the House Ethics Conmittee. | also serve,
hopefully, as a resource to nenbers and staff of the House
on ethics, canpaign finance, statenent-of-interest
matters.

I"'mthe liaison with the Bureau of Ethics and
Canpai gn Finance. | work sonme with the Secretary of
State's Ofice, the Division of Elections, and with the
Attorney General's office fromtine to time on different
matters that may pertain to ethics and canpai gn finance.

| also serve -- in that role, |I'm
technically, assigned to the Chief of the O erk House

Ofice. Sol wrk with the derk as the counsel for the
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House Clerk, when it cones to rules and parlianentary

I ssues.

Q kay. And who is, technically, your enployer
in that job?

A. | guess, technically, it is the -- the House

of Representatives, we have a Speaker of the House.

Q And |'m aware that you' ve had a job with the
State for a good while. Can you walk us through, just
sort of title-wise, what jobs you' ve held with the State

over the years.

A Sur e.
Starting in 1992, | served as an intern to
t he Tennessee CGeneral Assenbly. | was assigned to

t hen-State Senator Stephen Cohen from Menphis. It was
that senate state |ocal governnent commttee.

After that, | went to graduate school, cane
back and worked in the Ofice of Legal Services as a
sessi on enpl oyee, a nonlawer drafting resolutions and
procl amati ons honoring different people, nostly.

After law school, | was hired at the end of
nmy | aw school with the Tennessee Attorney General's
Ofice, and | worked in the crimnal justice division
about a year, year and a half.

And then | went back to the CGeneral Assenbly,

and | worked in the Ofice of Legal Services, which is a
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nonpartisan joint office that wites bills, staffs

commttees and resolutions. And | was there until 2018.
And | left to work with the Bureau of Ethics

and Canpai gn Fi nance as the assistant director under Drew

Rawl i ns. And about 11 nonths later, | was invited to cone

back to the House in the current role that | have as House

Et hi cs Counsel .

Q And so, currently, your job for the Cenera

Assenbly is your primary source of incone; correct?

A That's correct.

Q kay. And during the 2021-2022 redistricting

process, you served as the primary mapmaker for the House

of Representatives; correct?

A That's correct.

Q And you were not involved in drawing the

senate map in the 2021-2022 cycle; correct?

A | was not invol ved.

Q Ckay. And | want to wal k through, generally,

the tinmeline of the 2021-'22 house redistricting process.
Can you |l et us know when your office received

the | evel of census data that you needed to start your

process?

A So are you tal king about the state |evel

redistricting data, that you can actually start crafting?

Q Yes. Because | recall you received a few
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t hi ngs before that but that you were waiting for sonething
before you could start.

A It was in August of '21.

Q kay. And upon receiving that data and
before the first neeting of the House Select Commttee on

redistricting, you created a sort of first-draft map;

correct?
A Yes. Worked on the concept fromthe date --
wel |, not exactly when we received it. But when we

received it, the data that was put into a systemcalled
Maptitude. And once it gets into that system it's a
little bit easier to work with in creating a concept for
redi stricting.

So sonetine after that, which is probably
about a few days after the release to the public and to
the State of Tennessee, woul d have worked on a concept
fromthat point forward.

Q Ckay. And | was going to say, the |anguage
that you'd used before was concept maps. So just to go
back through that.

Once the data was usable to you in your
Mapti tude software, you put together a first concept nmap,
and you put that together before the first neeting of the
House Sel ect Commttee on redistricting; correct?

A It was a concept, yes. And it was, roughly,
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fromwhen it's workable to when that neeting was in
Sept enber of ' 21.
Q Ri ght.

By the tinme you got to that Septenber 2021
neeting, you did have the concept prepared?
A Yes, there was a concept.
Q And then you presented a near final version
of what becane the enacted house map at the Decenber 17th,
2021, House Select Commttee on redistricting; correct?
A That's correct.
Q And during those few nonths, between the
concept and the near final version in Decenber, you
revised the map or parts of the map to get fromthat

concept to the near final version; correct?

A Yes. It was continuously worked on fromthe
begi nning inception until it passed.

Q And if we were to go to your Maptitude
account today, you would still have nultiple different

drafts or iterations or subdrafts fromthat drafting
process still saved on your conputer; correct?

A | wouldn't have -- there would be sone. But
the way that | will work with a concept is once there is a
concept, then neeting with the area coordinators for
redistricting, and then neeting with the 99 House nenbers.

Typically, | would just work it through and
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use that base as the concept. Wuldn't have different --
woul dn't have, Iike, 100 different saved versions. There
m ght be a few at different snapshots in tine.

Q Sur e.

And | said nothing about 100. But at your
deposition -- I"'mjust confirmng -- you testified that
there would be drafts or subdrafts reflecting that
drafting process on your Maptitude still to today?

A Yes. Everything that was on Maptitude then
is there now.

Q kay. Let's look at the enacted house map
itself. 1t's in one of these four binders as Exhibit 29.
So the binders are |abeled for their ranges. So we're

| ooking for the range that includes 29.

Sone flipping probably to do. W're | ooking
for Tab 29. Once you get there, if we're all |ooking at

the sanme thing, it should say, on the top of it:

Chapter 598.

I s that what you've got there, M. H nes?
A That's what it says.
Q Al right. Can you |let us know what

Chapter 598 neans in your understandi ng here?
A It's the public chapter nunber for the bill
t hat becane | aw.

MR TIFT: GCkay. And I'd like to go

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

166

ahead and admt this Exhibit 29 -- which we understand has
no objection -- as an exhibit.

MR. RIEGER. No objection.

CH EF JUDGE: Exhibit 29 is adnmitted,
Wi t hout obj ecti on.

(Marked Exhibit 29.)

BY MR TIFT:
Q And | want to tal k about sone term nol ogy
briefly.

So you just said Public Chapter 598 was the
public chapter that enacted the -- this map that we're

| ooking at; correct?
A Can you repeat that? |'msorry.
Q Yeah.

Just confirmng, Public Chapter 598 was the
publ i c chapter nunber for the enacted house nap; correct?
A That's correct.

Q And it's accurate to also say that that map
is reflected now in statute at TCA 3-1-103; correct?

A That's correct.

Q kay. And you agree that the enacted house
map that we're | ooking at splits 30 counties?

And what | nmean by that is, there's 30 tines
where a portion of one county is prepared with one or nore

other counties to forma district; correct?
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A There are 30 splits in Chapter 598.

don't -- | can't say that | can see what sonme of these
districts are because they're the same color. But |I'm
assumng it's the plan.

Q And you're quite famliar with the enacted
house map; correct?

A | am

Q And you know, regardless of how the picture
| ooks, that the enacted house map has 30 county splits in

it; correct?

A The enacted -- Chapter 598 has 30 county
splits.

Q Ckay. And | keep using a shorthand we've
used often throughout this. | keep saying "enacted house
map." And can we agree that when | say that, |I'm

referring to Public Chapter 598 and/or, now, TCA 3-1-1037?
A Yes.
Q Ckay. |I'mgoing to ask you a couple
guestions that | fully expect are objected to for
privilege. |'msaying that because | don't want to seem
like I"'mtricking you into trying to answer. ay? So
don't junp in with an answer.

But during your nonths of drafting for the
2021- 2022 redistricting cycle, did you ever try to create

a house map with fewer than 30 county-splitting districts?
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MR. RIEGER. (bjection, to the extent
that calls for attorney-client privilege or work-client
privilege. The Court has already ruled on that in the
order governing the notion to conpel.

CH EF JUDGE: Al right.

MR TIFT: And we agree with that being
the ruling. And we'll need to establish the record on
sone of these questions.

CH EF JUDGE: We'll just stand by our
prior ruling.

Go ahead.

BY MR TI FT:

Q And so during these nonths of drafting, did
you ever actually create any house maps with fewer than 30
county-splitting districts?

MR. RIEGER. (bjection, to the extent
that it goes into attorney-client privilege or
wor k- product privilege. That has already been covered by
this Court's order on the notion to conpel.

MR. TIFT: And to avoid belaboring with
nore questions, do we correctly understand that the State
takes the position that all of the private nonpublic
drafting process that M. Hnmes did is subject to the
privilege?

VR. Rl EGER: Yes.
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CHI EF JUDGE: Thank you. So noted for
t he record.

MR TIFT: And | guess | would al so
say, confirmyou're instructing the wtness not to answer
based on the privileges; correct?

MR R EGR | am

CH EF JUDGE: Thank you.

BY MR TIFT:

Q Al right. Looking at the enacted house nmap
do you agree that it has a total popul ation variance of
9.90 percent; correct?

A That's correct. It's 9.90.

Q And can you explain for us what a tota
popul ati on vari ance nmeans?

A Overall variance or total variance is going
to be your highest and | owest in deviation. Wat district
is the | owest percentage fromthe ideal, which was 69, 806
was the i1deal for a house district. And then, also, the
hi ghest - popul ated districts. Expressed as a percentage,
added together, gets you the 9. 90.

On the high end, was 5.09. Those were
districts in Montgonery County. It was kept whole, and
there were three districts. On the | ow end, there were
two districts that conposed the areas of D ckson,

Cheat ham Hi cknan, and Lewi s, and those were both the
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negative 4.81. Added together is the overall deviation of
9. 90 percent.
Q kay. And so you agree that the netric of

total deviation doesn't reflect the popul ation vari ance of

the other -- | guess, in this case, 96 or -7 districts;
correct?

A If you would repeat that. Sorry.

Q Yes.

You agree total population is reflecting the
top variance and the bottom variance and really doesn't
tell you anything about the other districts in between
popul ati on-w se, except that they're within that range?

A | would agree that the 9.90 is the expression
of the top, the bottom everything else falls in between

t hat .

Q kay. And you don't have to say this. But
can you wal k us through both what the ideal population for
a district was under this map and what that neans?

A Sure.

So | mentioned the ideal population for the
map is -- for each house district is 69,806. And,
essentially, that's taking the State's population -- which
|'"msure is in here sonewhere, and | don't know it off the
top of ny head -- based on the 2020 census, and dividing
it by 99, and that gets you to the 69, 806.
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BY MR TIFT:
Q And just to link that up, as you said -- if
you could turn -- it's going to be a different binder,

unfortunately. You're going to be turning to Exhibit 99.
Do you recognize this presentation that you

put together?

A Yes.

MR. TIFT: Ckay. And at your
deposition, you testified this was a presentation you
presented to the House Sel ect Committee on redistricting
on Septenber 8th, 2021.

And we'd nove that this go ahead and be
admtted as an exhibit. And the parties had agreed
there's no objection.

CH EF JUDGE: Wat exhibit nunber?

MR TIFT: This is 99.

MR. RIEGER. No objection.

CH EF JUDGE: Exhibit 99 is admtted,
wi t hout obj ecti on.

(Marked Exhibit 99.)

BY MR TIFT:

Q If you turn -- the pages aren't nunbered.

But if you turn to, approximately, the 13th. | think it's
going to give us the data that -- nunbers-w se that you

were referring to, so we can close up the question of how
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we got to the ideal population.

So you found that page that has our aggregate
popul ati on nunbers?
A Are you looking -- there's tw pages that
have the information on it. Are you |ooking at the
Tennessee grow h through the decades or the 2020
popul ati on?
Q Ri ght.

I"'m | ooking at the one that's general
redistricting population information, ideal population, TN
2020 popul ati on.

Are we on the sane page?

A. Yes, we are.

Q kay. So could you walk the Court through
both -- using the actual nunbers here, how we got to

the -- or how you get to the ideal population for a house
district.

A So this was part of the presentation. It's

just the 2020 popul ati on of Tennessee, as reported by the
census. The resident popul ation of 6,910,840. |If you

di vide that by 99, the end result is 69, 806.

Q Ckay. And then in terns of earlier

di scussing staying within a 10-percent range, does this
reflect your calculation of what would be 5 percent nore

t han average and 5 percent | ess than average?
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A So this reflects a standard 10-percent range,
which is not what the house used. But it does reflect a
5-percent up and a 5-percent bel ow.

And as | nentioned, the House did a positive
5.09, and then on the low end did a negative 4.81. So we
noved the range a little bit in order to keep the
accounti ng.

Q kay. And, again, that total deviation is
based on conbi ning sort of the anount between the highest
popul ated and the | east populated in those districts,
that's going to give you that percent; correct?

A That's correct.

Q Ckay. Again, fair warning. A couple
guestions that | expect to be objected to.

During your drafting process, did you try to
make any maps with a total popul ation variance |ower than
9.90 percent?

MR. RIEGER. (bjection, to the extent
it goes into work-product or attorney-client privilege.
The Court's order on the notion to conpel resolves that.
And I'Il instruct the witness not to answer.

CH EF JUDGE: Agreed, in ternms of our
prior ruling. W're not going to change it now.

MR TIFT: Yes.

BY MR TIFT:
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Q And then al so during your drafting process,
did you, in fact, nmake any maps with a total popul ation
vari ance | ower than 9.90 percent?
MR. RIEGER. Sane objection, Your
Honor .
CH EF JUDGE: GCkay. Noted for the
record. Sanme comments by the counsel and by the panel.
MR. TIFT: Thank you, Your Honor.
BY MR TI FT:
Q Now, I1'd like to tal k about the
majority-mnority districts in the enacted house nap.

You agree there are 13 majority-mnority

districts in the house -- enacted house map; correct?
A. That's correct.
Q You al so agree that the enacted house nmap has

what you' ve referred to as two coalition districts;
correct?

A | think | typically use the term"opportunity
districts" to describe them There's two opportunity
districts in Davidson County.

Q kay. And you agree that when you presented
this map to various commttees of the |egislature that you
referred to themas coalition districts; correct?

A | won't dispute you because | don't recall

| think of themnostly as opportunity districts, but |I my
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have interchanged that term nol ogy.
Q Ckay. And if the public transcript reflects

you saying "coalition,” you're not saying you didn't say
“coalition district"?

A. | wouldn't -- | don't disagree with that, no.
Q kay. So tell us what you nean by either a
coalition district or an opportunity district.

A Wll -- so a coalition district or
opportunity district -- well, | guess |I should backtrack a
little bit here because | think |I've confused nyself.

A coalition district would be a district that
woul d have conbi ned racial or ethnic, you know, voting age
popul ati on of 50 percent, plus one.

An opportunity district, | think, would be
nore of a district that has sone hi gh percentage of voting
age, Hispanic, African-Anerican, Asian. That's enough to
be -- to give sort of an influence or opportunity for a
racial mnority act.

Q kay. And I'd now ask you to look to
Exhibit 95. [It's in the sanme binder that's in front of
you right now  95.

Ckay. And this Exhibit 95 is the transcript
of the select commttee on redistricting's nmeeting from
Decenber 17th, 2021. |1'masking you to turn to Transcri pt
Page 28.
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And you'll see that you start talking, at the
very start of Page 27, and continue into Page 28. And at
28, Line 16, you say: This concept creates two coalition
di stricts in Davidson County.

Did | read that correctly?

A That's correct.
Q So | want to understand which one it is since
our -- we tal ked about term nology a m nute ago.

You agree that the enacted concept nap has
two coalition districts; correct?
A Yes. | msspoke and confused nyself between
t he two.
MR TIFT: Ckay. |'d nove to admt 95,
and understand there's no objection to do so.
MR. RIEGER. There i s none.
CH EF JUDGE: Exhibit 95 is admtted,
wi t hout obj ecti on.
(Mar ked Exhibit 95.)
BY MR TI FT:
Q And when you were calculating what is or is
not a mpjority-mnority district for the enacted house
map, what netric do you use to determ ne that?
Tell me what a majority-mnority district is
to you. Wat does that nean?

A Ckay. So majority-mnority district is
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50 percent, plus one voting age of the racial or ethnic

mnority group in that district.

Q Okay. And | understand that you have

testified that in your work for the House you consider

people who identify as only black in this instance, as

opposed to people who identify as all or part-black in

figuring out that percentage; is that correct?

A Yes. | think what | described earlier,

think in ny depositions, was the House has traditionally

used the racial categories of black al one, Asian al one.
And | think I went on to say that that does

not nean that using a -- any part-black or any part-Asian

is not the right way to do it. But the netric that we've

used to | ook over tinme has al ways been a single-race

cat egory.

Q kay. And you don't dispute that in, you

know, federal Voting R ghts Act |awsuits, the Courts have

| ooked at all or part-black as well; correct?

A | agree that the Courts have | ooked at those
I ssues.

Q Okay. Anot her coupl e questions, just
reserving -- recording in the trial record, that nmay have

an obj ecti on.
During your drafting process, did you try to

make any maps of nore than 13 majority-mnority districts?
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MR RIEGER. (bject, to the extent it
goes into attorney-client privilege or work product. This
Court's order on the notion to conpel resolves that.
woul d instruct the witness not to answer.

CH EF JUDGE: So not ed.

BY MR TI FT:

Q And second question, during the process, did
you, in fact, make any maps with nore than 13
majority-mnority districts?

MR. RIEGER. Sane objection.

And, also, I'lIl throwin relevance as
wel |, since there are no VRA clains in this case.

CH EF JUDGE: So not ed.

MR TIFT: R ght. And then | guess

CH EF JUDCGE: There's no need for nme to
rule on the rel evance.

MR, TIFT: Ckay.

CH EF JUDGE: He instructed himnot to
answer .

MR TIFT: He's instructed himnot to
answer. Ckay.
BY MR TIFT:
Q Al right. Now, if we can | ook -- you need

to turn a couple tabs back to Tab 93.
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A "' mthere.
Q Ckay. Do you recognize this docunent? It's
a one-pager behind 93.
A It appears to be the house redistricting
gui del i nes.
Q kay. And are you famliar with these
gui del i nes?
A | am

MR TIFT: GCkay. |I|'dlike to nove to
admt Exhibit 93. | understand it's w thout objection.

MR. RIEGER. No objection.

CH EF JUDGE: Exhibit 93 is adnmitted,
Wi t hout obj ecti on.

(Marked Exhibit 93.)
BY MR TIFT:
Q And you agree, as the primary mapnmaker for
t he house enacted map, you sought to follow these three
gui del i nes; correct?

Sorry. Six. Let me re-ask that.
You agree, as the primry mapnmaker, you

sought to follow these six guidelines; right?
A That's correct.
Q Okay. And you agree the Ceneral Assenbly has
nmenorialized these guidelines in the statute, TCA 3-1-103,

that codifies the actual enacted map; correct?
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A That's correct.
Q A coupl e nore questions that are going to
| ead to an objection.
When drafting -- during the drafting process,

did you seek to divide as few counties as necessary to
conply with the equal protection clauses protections
related to mnority vote dilution?

MR. RIEGER. (bjection, to the extent
it goes under work product or attorney-client privilege.

| instruct you not to answer.

CH EF JUDGE: Not ed.
BY MR TI FT:
Q And when -- during the drafting process for
t he enacted house map, did you seek to divide as few

counties as necessary to conply with the Voting Ri ghts

Act ?
MR. RIEGER. Sane objection.
CH EF JUDGE: Not ed.
BY MR TI FT:
Q And during the drafting process, did you seek

to divide as few counties as necessary to conply with the
federal courts one-person, one-vote doctrine?

MR. RIEGER. Sane objection and
i nstruction.

CH EF JUDGE: Not ed.
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BY MR TIFT:
Q Al right. W're going to | ook to the next
exhibit. This is 93 -- sorry. 94.
And 94 is the transcript of the
Septenber 8th, 2021, neeting of the House Select Commttee
on redistricting.
You took part in that neeting; correct?
A That's correct.
MR TIFT: 1'd nove to admt Exhibit
94, which | understand is w thout objection.
MR. RIEGER. No objection.
CH EF JUDCE: Admitted, w thout

obj ecti on.
(Marked Exhibit 94.)
BY MR TIFT:
Q And let's turn to Page 15 of the transcript.

Al right. W actually have to go back quite
a few pages for you to see that you're the one that's
tal king. This section begins on Page 6 of the transcript.
You'll see your nane on Line 4. And then feel free to
flip through. It appears that you continue being the
speaker all the way through to Page 15.

Do you recogni ze that?
A | do.

Ckay. On Page 15, Line 2, you state -- and |
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read, let me know if | get this wong: No nore than 30
counties may be split to attach to other counties or parts
of counties to formnulticounty districts. So Article 2,
Section 5 of the Tennessee Constitution tells us, "Hey,
House of Representatives, don't split any counties." The
one- person, one-vote standard says, "Wll, you've got to
have your districts substantially equal in population.”
And those two things, they conflict. One is federal. One
is our State Constitution. In 1983, this issue cane up in
front of the State Suprenme Court in the case Lockert v.
Crowell. And the Suprene Court, in its wisdom said, "Al
right, House. 1In order for you to conply w th one-person,
one-vote, we know you're going to have to split counties.
But we're going to put that limt at 30. You're not going
to split nore than 30, and you're not going to split, at
the time, the four urban counties but for two reasons. So
you're limted to 30. The four urbans would count if you
woul d split themfor these reasons.”

Did | read that correctly?
A Yes.
Q Al right. And you agree, during this
passage, you did not informthe nenbers of the
subcomri ttee about their obligation to cross as few county
lines as necessary to conply with federal constitution

requi rements; correct?

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

183

A | agree. | nean, what | said is what | said.
So .
Q Ri ght.

And you can't point ne to anywhere in this
transcript, where you inforned the commttee that they
needed to attenpt to divide as few counties as possible to
conply with federal constitution requirenents; correct?

A | think what 1've said is here.

Q Ckay. And then we'll go back -- we've

al ready | ooked at and admitted Exhibit 99. That's the
witten presentation that | assune was probably on the
screen or sonething that acconpani ed your remarks. That's
Exhibit 99, if you'll turn back to it.

And on the 16th page here -- again, |I'msorry
t hey' re not nunbered, but the original wasn't nunbered.

You put up the six house redistricting
gui del i nes that we had | ooked at in a separate exhibit
before. |t says: House redistricting guidelines.

And it has six bullets.

A Yes.
Q And the fifth bullet -- let ne knowif | read
it correctly -- says: No nore than 30 counties nay be

split to attach to other counties or parts of counties to
formmulticounty districts.

Did | read that correctly?
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A That's correct. And that's the | anguage in
3-1-103.
Q kay. And -- yeah. So that -- so this

| anguage cones directly fromthe six enunerated factors in
TCA 3-1-103; correct?
A | believe it's pretty nmuch verbatim
Q And you agree that this fifth bullet does not
say that the CGeneral Assenbly should divide counties only
as necessary to conply with federal and constitutional
requi rements; correct?
A Il would -- | think the bullet says no nore
than 30 counties may be split to attach to other counties
or parts of counties for nmulticounty districts.

MR TIFT: Ckay. Let's turn nowto
Exhi bit 95.

Exhibit 95 is the transcript of the
Decenber 17th, 2012 [sic], hearing of the House Sel ect
Comm ttee on redistricting.

I"msorry to say ny housekeeping is
al ready off here. | think we may have already admtted
it. But if not, I1'd nove to admt it w thout objection.

MR. RIEGER. There's no objection, but
| think it was admtted.

MR TIFT: Ckay.
BY MR TIFT:
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Q And, M. H nmes, you participated in this
neeting of the select commttee; correct?
A | did.
Q | want to direct you to Page 46 of the
transcript.
Have you found Page 467
A | believe | have, yes.
Q kay. And starting at Line 21, these are
words stated by Representative Karen V. Canper.
Do you see where | anf
A Yes.
Q And | believe we refer to Representative

Canper as Leader Canper; correct?

A That's correct.
Q Ckay. So Representative Canper states, on
Line 21, to you: | think | understand what you're sayi ng.

This map creates a situation where we have a 30-county
split. Is that what you said in your presentation? And
you al so nentioned earlier, if I'mnot m staken, that the
Suprene Court decision felt it best to not split, if
possible. If at all possible, the |east anount making
sure that there's equal representation, that we woul d not
go to that 30-nunber limt. But, in this case, we
actually did. And so could you tal k about the rationale

for, you know, 23-county split versus, like in our plan,

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

186

it's 23. And we still gave equal representation. W net
within Lockert's decisions and all the things that the
Constitution requires. Wiy would we go to the 30-county
split, if we could have did | ess than that?

And then Representative Johnson recognizes
you. And you respond: Thank you, M. Speaker. Leader
Canper, | -- you know, Lockert gives you an upper limt of
30. And it's sonething that -- since we have the Lockert
decision, it's sonmething that we placed in the Tennessee
code as one of our criteria. And it's consistently
adopted as one of our criteria that our limt is 30.
VWhile it is true that you can sonetines draft plans with
fewer county splits, you have the discretion to get to
that limt, and that becones a policy decision that
you-all -- that you nmake. | -- to say -- | nean, | would
suggest that if you -- if you kept it in the plan that was
presented earlier, if you kept Shel by whol e, you woul dn't
just split 23. You would have nore splits. And | think
what Lockert says, keep the urban counties whole. So 23
is -- 1 think is -- is a great nunber, but | don't know
that it's a nunber that you get to, but for splitting
Shel by County.

Did | read that correctly?

A | think, essentially, yes.

Yeah. | think | stunbled once or twce.
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But you agree that, in this hearing, you, in
response to Leader Canper's question, you stated that --
whet her or not to divide fewer than 30 counties is a
policy decision for the nenbers to make; correct?

A. | think, yes, | said -- | said while it is
true that you can sonetines draft plans with fewer county
splits, you have the discretion to get to that, to do
that, and that becones a policy decision that you-all --

t hat you nake.

Q Okay. And you agree that you did not inform
Leader Canper or the rest of the body at this tine that
Lockert required themto divide as few counties as
necessary to conply with federal constitutiona

requi rements; correct?

A That's not -- yeah. That's not included
her e.
Q And now let's turn to Exhibit 96

Exhibit 96 is the transcript of the hearing
of the January 18th, 2022, hearing of the house state
gover nnent conmm ttee.

Have you found that tab?

A (Wtness nods head.)
MR TIFT: I'dlike to nove, at this
point, to admt Exhibit 96. M understanding is that it's

Wi t hout obj ecti on.
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MR RIEGER It is wthout objection.
CH EF JUDGE: Admtted, w thout

obj ecti on.
(Marked Exhibit 96.)
BY MR TIFT:
Q And you recall participating in this
commttee hearing as well; correct?
A | do.
Q And if we turn to Page 25 of the transcript.

On Page 25, the bottompart of the page -- on 25, at the
bottom of the page, Representative Bill Beck is speaking.

And he states, starting at Line 23: And were
there any -- there were other plans produced that split
| ess counties. | believe 23 or 24. |Is there -- is there
a reason we didn't strive in this plan to split |ess
counties?

Vi ce Chairman Al dridge recogni zes you. And
you respond: Representative Beck, | think you know, under
t he Lockert decision, the maxi numthat that Court, the
Tennessee Suprene Court, suggested that we split is 30.
And this plan does split 30. And when you go east to --
we started in sonme ways going east. W had sone -- there
was popul ati on issues com ng out of the northeast corner.
And you start splitting counties that you don't have any

choice but to split. Could you split -- well, yeah,
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fewer? Possibly. And | think that becones a policy
deci si on about those. But you're always going to split
nore counties. Probably closer to 26, 25, 27, 28. And

t hen we have the discretion to split counties, although we
try not to. This one splits 30.

You agree here that you, again, are stating
that it's a policy decision whether or not to split fewer
than 30 counties; correct?

A | think what |1've said is there, yes.

Q kay. And you agree, in response to
Representative Beck's question, you did not informhimor
t he body that Lockert requires the General Assenbly to

di vide counties only as necessary to conply wth the
federal constitutional requirenents; correct?

A What |'ve said is here.

Q kay. And you agree that's not what you said
there; correct?

A It's not said there.

Q kay. In all three of these hearings, based
on your nenory of these hearings, you' re not aware of any
poi nt where you inforned the bodies you were speaking to
of an obligation to divide as few counties as necessary to
conply with federal constitutional requirenents; correct?
A | don't think it would have been those words.

Q Ckay. And you would agree that the words are
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recorded for any person to review, including the Court;

correct?
A In here, yes.
Q And so in the transcript sections that we've

revi ewed, you agree that you did not informthe bodies of
an obligation to cross as few county |ines as necessary to
conply with federal |aw, correct?
A What we reviewed, | informed them of the TCA
code provision, which is part of our guidelines.
Q And you don't have any nenory fromthese
hearings of saying that the body actually had to divide
only as many as necessary to conply with federal |aw,
correct?
A | don't have a nenory of saying exactly what
you' re suggesting that | may or nmay not have said.
Q kay. And then when you were questioned
about dividing fewer than 30 on two separate hearings, you
informed the body that it was a policy decision, up to
their discretion, whether to divide fewer than 30;
correct?
A And that's based on the plans that were in
front of themat the tine.
Q Okay. And that wasn't my question

My question was, you agree that that's what

you informed them when they asked you if you should be
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di vidi ng fewer?
A | agree that's what | said. But that's the
context of those statenents.
Q kay. And you're unable to testify today
about what you actually did as the map drawer; correct --
as we've heard fromthe objections?

MR. RIEGER. Maintain the objection.

You can probably answer that with a

yes" or "no," but you can't go further than that.

THE WTNESS: So there's that concept

t hat was devel oped, and then that worked into the fina

pl an.
BY MR TIFT:
Q Ri ght.

In all those concepts and drafting process,
you're not permtted to tell nme about today here;
correct -- under the privilege that's been asserted?
A | guess you have the concept was -- you-al
have the original concept that nmade this plan.
Q You nean we have the -- what you describe as
the near final enacted plan that was debuted at the
Decenber 2021 neeting of the House Sel ect Conmttee;
correct?

But we do not have Doug Hi nes's concept map

from Septenber, the first map that you drew, that's been
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hel d back under the attorney-client privilege; correct --
and the work-product privilege?
A | don't know the answer to that.

MR TIFT: Okay. And just to confirm
with Al ex, any maps beyond those presented publicly have
been wi thheld due to a sustained privilege; correct?

MR. RIEGER. That is correct.

MR TIFT: Ckay.

BY MR TI FT:
Q Now, let's

Do you recall, during the redistricting
process, through Representative Freenman, the house
denocratic caucus presented a concept map. And you worked
with -- you pointed out sone issues to them and they
presented a second version of it. Do you recall that?

A | do.

Q kay. And I'd ask you to turn to page -- to
Tab 15. W're going to have to switch binders now W're
junmping back to one of the first binders. Tab 15.

It's a fairly large docunent that |'mjust
using for one page of it. If you'll turn to the
next-to-| ast page.

well, first, 1'lIl say, this was your
affidavit, which you signed at the early phase of this
litigation, March 22nd, 2022. That's on Page 15, your
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si gnature.
You renenber creating and submtting this

affidavit; correct?

A | do.
Q And if we turn to the next-to-last page,
you' || agree that the next-to-l|ast page, which is | abel ed

H mes 6, is your analysis of that denocratic caucus house

concept presented by Representative Freeman; correct?
We're | ooking at the next-to-last page, which

has an exhibit, H nmes 6, on the top corner. That's your

anal ysis of the revised denocratic house caucus concept;

correct?

A Yes. | think this would be the plan that was
offered on -- at the Decenber neeting.

Q Ckay. And I'mjust going to go through your
anal ysi s.

You agree that this proposal had a 9.72

overall deviation; correct?

A That's correct.

Q And this concept split 23 counties; correct?
A Yes, but.

Q Had 23 counties split. So |I know you' ve got
a "but."

But it did split 23 counties; correct?

A. Yes, but.
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Q kay. And we'll get back to -- I'Il cal
t hat an asteri sk.
You agree that this plan was conti guous,

that's what the "yes" neans; correct?

A That's correct.

Q There were not any unassi gned areas; correct?
A That's correct as wel|.

Q And your asterisk, whichis in the formof a

Footnote 1, points out that one of the splits that is in
those 23 is a split involving Shel by County; correct?
A Oh, sorry. The -- | was |ooking at the
I ncunbent s.
But, yes. The asterisk with county splits,
yes.
Q Ri ght.
And that's the -- what you referred to as
your "but" just a second ago; right?
A Yes.
Q kay. So you would agree this map had 23
splits and that one of those splits is a split involving
Shel by County.
A That's correct.
MR TIFT: 1'd like to admt that
Exhibit 15, which I understand is w thout objection.
MR. RIEGER. No objection.
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CH EF JUDGE: 15 is admtted, w thout

obj ecti on.
(Marked Exhibit 15.)
BY MR TIFT:
Q " mgoing to ask you sone questions about

your conmuni cations with General Assenbly nenbers.

During the drafting process, you did
communi cate with nmenbers of the House about redistricting;
correct?

A In general terms, yes. | nmet with all 99 at
sonme poi nt during the process.
Q Ri ght.

And, to be clear, I'mnot currently asking
for the content of those, but their existence.

And before you created your initial concept
map, you heard from sone house nenbers, and you worked to
i ncorporate their priorities into the concept map, if
possi bl e; correct?

A Before the initial concept?
Q Ri ght .

Bef ore you drafted your initial concept map
in, roughly, Septenber, you had heard from sone nenbers
and you did your best, as possible, to incorporate their
priorities?

MR RIEGER. |'mgoing to object, just
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in case that treads on work product or attorney-client
privil ege.

If there's a way to answer it w thout
going into it, please do.

THE WTNESS:. So, | guess, generally
speaki ng, woul d have recei ved probably sonme direction, |
t hi nk, when the census information cane out. There was
the dramati c change in popul ation.

So | would have had sone direction.
And it would force, basically, a three-seat shift of the
house districts towards M ddl e Tennessee because of the
| oss of population in the Upper Cunberland Pl at eau, West
Tennessee, primrily.

But it forced a shift of seats. So |
woul d have received sone direction on where those
contractions may occur, where the districts would no
| onger be in their original areas, but nove to Mddle
Tennessee, where to nove the seats from
BY MR TI FT:

Q M. H nmes, your deposition transcript from
Sept enber of last year is included under Exhibit 4 in the
bi nders. Can you take a | ook at that?

So Tab 4. It is your deposition from
Septenber 9th, 2022. 1'd like to direct you to Page 44.

Page 44 and Tab 4 is your deposition. And
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the question at the bottom of the page, | ask: In com ng
up wth what you call the concept map, which you said
happened at sone point in Septenber, to conme up with that,
did you incorporate priorities from house | eadershi p?

And your answer was: M sense is | would
have. | would have had sone direction, | believe, on
where the districts that needed to nove to Tennessee woul d
be from

So you agree that you did incorporate input
fromnmenbers in comng up with your concept map; correct?
A | think that's what | just said now.

Q kay. Geat.

So you incorporated feedback to nmake your
concept map from nenbers?

A | said -- what | said here is | had a sense
that | believe I would have had sonme direction about where
that three-seat shift would have cone from And | believe
that's what it says -- | think that's what | said, and
that's what it says here.
Q And you al so got direction from Speaker
Sexton staff; correct?

MR RIEGER. | believe, again -- again,
"1l assert privilege for attorney-client work product as
to content.

So generalities only, please.
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BY MR TIFT:
Q "' m not asking about content. |'m asking you
to confirmyour deposition testinony, that you received

i nput from Speaker Sexton's staff to informyour drafting

pr ocess.
A | believe that's what it says here, that in a
general way, | nean, | would have -- suspect have tal ked

to sone of his staff.

Q Thr oughout the drafting process in '21 and
2022, the redistricting process, you net with or

communi cated with house nenbers and tried to incorporate
their priorities, if possible; right?

A That is correct.

Q And that included with -- e-nails between
counsel nenbers, between Ceneral Assenbly nenbers and
yoursel f; correct?

A Probably very rarely did | receive e-muils.
Q But you did receive sone e-nmails from nenbers

about redistricting; correct?

A | suspect | did.
Q Yes.
Now, |'m going to ask you about content and

expect an objection that's al ready been sustai ned.
But did you -- did any General Assenbly

nmenbers ever ask you to ensure the house redistricting
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pl an that you were working on crossed as few county |ines
as necessary to conply with federal constitutional
requi rement s?

MR. RIEGER. bjection. Wrk product

and attorney-client privilege. |It's already been resol ved
by the order on the notion to conpel. And instruction not
to answer.

CH EF JUDGE: Not ed.
BY MR TI FT:
Q And did any General Assenbly nmenber ever ask
you to divide a specific county or counties in the map
t hat becane the enacted house map?
MR. RIEGER:. Sane objection and
I nstruction.
CH EF JUDCGE: Not ed.
BY MR TIFT:
Q Did any Ceneral Assenbly nenbers ever ask you
to keep a specific county undivi ded?
MR. RIEGER. Sane objection and
I nstruction.
CH EF JUDGE: Not ed.
BY MR TI FT:
Q Did any General Assenbly nenber ever ask you
to divide a county that you had not divided in a previous

map during the redistricting drafting process?
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MR. RIEGER. Sane objection and
i nstruction.

CH EF JUDGE: Not ed.
BY MR TIFT:
Q Did any General Assenbly nenber ever ask you
to put a county back together, that you had divided in the
previous drafting of the redistricting map?

MR. RIEGER. Sane objection and
i nstruction.

CH EF JUDGE: Not ed.
BY MR TI FT:
Q Did any Ceneral Assenbly nenber ever ask you
to divide a county for a reason, other than a federa
constitutional requirenent?

MR. RIEGER. Sane objection and
i nstruction.

CH EF JUDGE: Not ed.
BY MR TIFT:
Q Did any CGeneral Assenbly nenber ever ask you
to divide a county for a reason, other than federa
constitutional requirenents or the Voting Rights Act?

MR. RIEGER. Sane objection and
i nstruction.
BY MR TI FT:

Q And did you ever informa nenber of the
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Ceneral Assenbly that the redistricting map for the
'21-2022 redistricting process should cross as few county
lines as is necessary to conply with federal
constitutional requirenments?

MR. RIEGER. Sane objection and
instruction, except for the transcripts that have al ready
been admtted into evidence of |egislative history.

CH EF JUDGE: Not ed.

MR. TIFT: And so just to confirm and
understand, the State's objection and instruction not to
testify concerns any comruni cati ons about redistricting
between M. Hines and nenbers of the General Assenbly or
their staff?

MR. RIEGER. Apart fromthose that form
the legislative history in this case that's already been
admtted into evidence.

CH EF JUDGE: (Objection and instruction

not ed.

BY MR TI FT:

Q M. Hi nmes, you agree, in your opinion, if
you're -- you know, having done maps for the last few

decades in the State, you believe that the enacted house
map conplies with the Voting Rights Act; correct?
A | believe it does.

Q And in your role as the mapnmaker, do you have
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opi ni on about whether you could have created fewer county

di vides and still had a constitutional map?
A | think -- as we've discussed earlier in the
deposition, | think it's theoretically possible. That

doesn't preclude both or all from being constitutional.

MR TIFT: If | could take a brief
mnute to consult.

CH EF JUDGE: Yes, sir.

MR. TIFT: No further questions for the
W tness. And as we've di scussed before, the State w ||
call himin their affirmative case and will address al
guestions to himat that tine.

CH EF JUDGE: Thank you, sir.

MR RIEGER M. Hnes, the rule is

still in effect. So we'll need you to | eave, please, and
we'll let you know when we recall you tonorrow. Thank
you.

MR. TIFT: Wuld Your Honor be opposed
to a short break for reorgani zing of the docunents for the
next w tness?

CH EF JUDGE: We'|l take a break.

(Recess taken from3:16 p. m

to 3:26 p.m)
MR. TIFT: Your Honor, the plaintiffs

call their expert w tness, Jonathan Cervas.
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MR SWATLEY: Your Honor, we would
object to calling M. Cervas on the sane grounds as
covered in our notion in [imne and our notion to
disqualify. W realize the Court's ruling on it. W just
wanted to preserve the objection.

CH EF JUDGE: Duly noted. Thank you.

MR. SWATLEY: Thank you, Your Honor.

(Wtness is sworn in.)

MR. TIFT: And before Dr. Cervas starts
testifying, | thought we could go ahead and put on the
record admtting the five docunents that he created. |
can go through themone at a tine.

Exhibit 7 is his October 10th, 2022,
expert report concerning the senate, which we'd ask it be
adm tted, w thout objection.

MR. SWATLEY: No objection --

Subject to the objection. | apol ogize,
Your Honor.

CHI EF JUDGE: Subject to the objection
about his ability to testify and rel ated i ssues that have
been rai sed previously by notion.

(Marked Exhibit 7.)

MR TIFT: And then Plaintiffs next
nove to admt Exhibit 8 which is Dr. Cervas's, also,

Cct ober 10th, 2022, report, this one on the house claim

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

204

MR. SWATLEY: Subject to the sane
obj ecti on.

CH EF JUDGE: Admitted, subject to the
obj ecti ons.

(Marked Exhibit 8.)

MR TIFT: Al right. Plaintiffs also
nove to admt Exhibit 9, which is Dr. Cervas's Decenber
2nd, 2022, rebuttal report.

MR, SWATLEY: Subject to the sane
obj ection, Your Honor.

CH EF JUDGE: Admitted. Objection is
preserved.

(Marked Exhibit 9.)

MR TIFT: Plaintiffs also nove to
admt Exhibit 10, which is Dr. Cervas's January 9th, 2023,
suppl enmental report.

MR. SWATLEY: Sane objecti on.

CH EF JUDGE: Admitted. The objection
is preserved.

(Marked Exhibit 10.)

MR. SWATLEY: To clarify on this. And
the additional objection related to the tineliness of the
suppl enental report.

CHI EF JUDGE: Thank you. Noted for the

record.
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MR TIFT: And, finally, Plaintiffs
nove to admt, at this tinme, Exhibit 85, which is
Dr. Cervas's report fromthe tenporary injunction phase.
MR. SWATLEY: Subject to the sane
obj ection regarding his testinony.
CH EF JUDGE: Thank you. Admtted into
evi dence. (bjection is noted.

(Marked Exhibit 85.)

JONATHAN CERVAS,
was called as a witness, and having been duly sworn, was

exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY MR TIFT:
Q kay. Dr. Cervas, good afternoon. Could you
i ntroduce yourself to the Court.
A Sure.

My nane is Jonathan Cervas. | amPlaintiffs’
expert witness, and | amfrom Pittsburgh, Pennsyl vani a.

And | will continue ny introduction.
Q Dr. Cervas, | want to go through your
educati onal background. And to assist everyone |istening,
and perhaps yourself as well, your CV has been submtted,

attached to several of your reports, but anong others,

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

206

Exhibit 7 is your report on the senate. And the back side
of it, the last few pages of it, includes your curricul um
Vit ae.

So once you're there, could you wal k us
t hrough your educational background.
A Sure.

| received ny bachelor's degree in politica
science fromthe University of Nevada, Las Vegas, in 2007.

| went to the graduate school at the
University of California Irvine, where | earned ny
master's degree and nmy PhD. The PhD, | received in
2020 -- August of 2020.
Q Al right. And | would ask you to go through
your current enploynment -- both your current enploynent --
wel |, your current enployer first. Sorry.
A I|"mcurrently enpl oyed at Carnegie Mell on
University in Pittsburgh, as | nmentioned. There, |I'ma
post-doctoral fellow, where | teach classes in the
institute of politics and strategy. And currently
teaching two classes, including one that | had to postpone
for tonorrow to be here.
Q Al right. And then |I understand that you
have been involved in several different redistricting
matters in recent years. | was wondering if you could

wal k through these one at a tine. First, I'd like to
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understand your role related to the recent redistricting
in New York State.
A Sure.

| was appointed as -- by the New York Suprene
Court as special master. The Court appointed ne to --
originally, contingent to the final outcone of the case,
to draw renedi al statew de maps for both the U S
congressional districts in New York and the state senate
districts in New York

The Court of Appeal s subsequently upheld the
| ower court's ruling and changed ny role from contingent
to being the person who actually was in charge of draw ng
those maps. And, eventually, cone |ate May of 2022,
delivered those nmaps, and they were in use for the 2022
el ections, both the congressional nmaps and the state
senat e nmaps.
Q And, to be clear, who did you work for in
t hat rol e?
A | was appoi nted by the New York Suprene Court
under the supervision of the justice of that Court.
Q And wor ki ng as special master in that case,
"' mnot sure you said which statew de maps you were
wor ki ng on.
A Oh, | did. 1'Il repeat and say that it was

the U S. congressional -- 26-district U S. congressional

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

208

map, and al so the state senate nmap, which consists of 63
districts statew de.
Q kay. And did you have any peopl e, enployees
assisting you in that role?
A | did. | asked the Court if it would be okay
if I had a small staff to help nme with the task because
redistricting can be quite conpl ex.
And | had ny nentor, who is ny PhD advi sor,
Bernard Grof man, was on ny team | also hired one of his
under graduat e students, Zach Giggy, who has worked with
me in other capacities and has worked with Dr. G ofnman in
his capacity as special master on other engagenents.
Additionally, | had on ny staff sonebody who
was about to graduate from New York Law School. She
actual ly graduated | aw school while we were in the mddle
of our project. And | had a friend of mne who |'ve
worked with in other capacities on redistricting who is
fromthe state of New York, wth know edge of their
comunities of interest, Jason Fearman, who al so assi sted.
So it was the teamof the five of us who
wor ked on that project.
Q Ckay. And anong your staff, who bore the
ultimate responsibility for each of the maps submitted to
t he Court?

A | was appoi nted special nmaster, and,
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therefore, it was ny job to both deliver the maps, and
responsi ble for ensuring that it conplied with all state
and federal |aw.

Now, ultimately, the buck stopped wth ne. |
was in charge of the nmaps.
Q And did you recommend or submt any maps to
the Court that you had not reviewed and approved?
A No. | approved -- | delivered the map
personally after | approved it. And, of course, helped to
draw t hese naps, together with ny team
Q Next, | would like to understand what role
you had in the state of Pennsylvania recently.
A So this is -- depending on how you define
things, I'"'mstill sort of technically appointed to that
position. The conm ssion has now ended. W are witing a
final report.

In that role, the title | was given was
redistricting consultant. And this is a political
comm ssion nmade up of the -- both the chanbers of the
state legislature, the House and the Senate, the majority
and the mnority leaders. So there are the four |eaders
of the state |egislature, and one nutual chair, which was
appoi nted by the State Suprene Court.

| was hired as the comm ssion's redistricting

consul tant and maprmaker. And so in that role, | helped to
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devise the two plans that becane |law and are currently
used and were used in the 2022 el ection, for both the

St at e House of Representatives and the State Senate.

Q kay. And you said those nmaps are currently
in place and active in Pennsylvani a?

A That's right.

Q Al right. D d you have any assistance in
that role? O any people working as an assistant to you?
A Nobody worked for nme in that role. | was
wor ki ng for the comm ssion, as their -- alnost as if | was
t heir assistant.

Q And so am | correct, between those two jobs,
you were the primary mapnaker responsible for four

different statew de maps?

A That's right.
Q Can you list for us what those four maps are?
A So in Pennsylvania, | -- the responsibility

of the conm ssion was the State House of Representatives
203-district map, the Pennsylvania State Senate Map with
its 50 districts.

In New York, | was in charge of the State
Senate map, with 63 districts, and the U S. congressional
districts, 26 districts.
Q And | understand you' ve worked three other

occasions as the assistant to a special master. Can you
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tell the Court about those engagenents?
A Yes.

There were federal court cases deci ded over

the | ast, | guess now, six years, in which ny nentor,
Bernard G ofman -- Dr. Bernard G of man, was appointed as
speci al master by the federal courts. And in those -- in

his roles there, he hired ne as his assistant because he
doesn't have the -- he did not have, at the tine, the
technical skills to run the software. And so, together,
we wor ked on those maps, the renedial naps.
Q Whi ch states did those involve?
A So the very first case was out of Utah. The
second case was in Virginia, and the third case was out of
Ceorgi a.
Q And were those all statew de, or were sonme of
t hem subsets of a state or other political subdivisions?
A Those were all subsets of states.
Q And do you recall what subsets they were of
t he states?
A Yes.

Vll, in Uah, it was a court case titled
Navajo Nation. And it was centered around San Juan
County, Uah. So it was a county redistricting case.

In Virginia, it was -- this was technically a

statewi de case. This was a case that went to the U. S.
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Suprenme Court. Bethune-Hill. And there the district
court ruled that 11 of the house of delegate districts had
been -- resulted fromracial gerrymandering, and they
required a redraw of the house of del egates nmap.

It's a 100-district map, but we only redrew
25 of themin order to narrowmy tailor our renedial to the

effective districts.

Q kay. So that was --
A And in Georgia, it was a subset. It was a
county. Again, a county redistricting school board. It

was Sunter County, Georgia. Better known as the hone of

Jimmy Carter.
Q So do | understand correctly that you' ve
worked on -- in five different states as special nmaster,

assistant to the special master, or in Pennsylvania for
the | egislative comm ssion on redistricting?

A Yes, that's right.

Q And in the three roles where you were
assistant to Special Master G ofnman, do | understand
correctly that you were the one running the mapnmaki ng
software to do the actual line drawing, in consultation
with Dr. G of man?

A. Yes. In all three cases, | was the -- you
m ght call nme the primary mapnmaker, as used before, those

words. But, yes, | ran the software.
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Q kay. And now looking to that CV that's, |
believe, still in front of you.

Have you witten peer-reviewed articles in
recent years?

A. In whatever tine | have available to ne, |
try to work on research.

Q Al right.

A It would have been updated fromthis point,
but not very nuch.

Q kay. And Page 1 and 2 lists publications.
And 1'd like to go through those publications briefly to
under st and whi ch ones touched on redistricting. And as
far as |'mconcerned, you' re welcone to use the nunbers,
as opposed to reading the whole nanes of them But
however you' d |like to.

Just tell us which ones of these had a --

t ouched on redistricting.
A Ckay.

So Nunmber 2, Nunber 4, Nunber 5, Nunber 6.
|"mgoing to say Number 7. |It's very tangential, but it
does. Nunber 10. And, very slightly, Nunber 11.

Q Ckay. So you listed one, two, three, four
five of these publications as being about redistricting,
and anot her two being tangentially touching redistricting;

correct?
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A (Wtness nods head.)

Q And we won't go through the list. But have
you had ot her in-progress work that touched on
redistricting?

A | have a paper forthcom ng at the New
Hanpshire Law Review, which is about state level -- state
courts' effect on partisan gerrymanderi ng.

Q Have you -- in your teaching capacity, has
any of your teaching touched on redistricting?

A. | teach a class in the senester, which is
this current senester, called Representation and Voting
Rights. And we do about six weeks on redistricting.

MR TIFT: Al right. At this tine,
|'"d like to nove to admt Dr. Cervas as a testifying
expert, such that under the 700 series of the Rul es of
Evi dence, he's allowed to give opinion testinony
concerning redistricting.

MR. SWATLEY: Your Honor, we woul d
obj ect on the sane grounds, for our notion to exclude and
the notion in limne. W understand the Court has rul ed
on those.

CH EF JUDGE: The Court determ nes that
Dr. Cervas is, indeed, an expert in the matters of witing
maps and ot her issues related to redistricting, as per his

testinmony and his curriculumvitae. And so he will be
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allowed to testify as an expert.
BY MR TIFT:
Q Al right. Dr. Cervas, as you know, as
everyone knows here, we have a claimrelated to the
Senate, a claimrelated to the House. 1'd like to talk
about the claimrelated to the Senate first.

And Exhibit 7, which is the one | believe

you're already |ooking at, is your sole report on the

senate claim Do you still have that in front of you?
A Yes.
Q OCkay. | just want to start off by asking,

you know, what were you asked to do concerning the enacted
senate map?

A | was asked to evaluate the enacted 2022 map
as to whether the districts that were inside of a county
that had nultiple districts were sequentially nunbered.
And then if there was a violation of that constitutional
provision, to provide an alternative plan which woul d
remedy that problem

Q And did you determ ne whether the four

Davi dson County senate districts were, in fact, not
nunber ed consecutively?

A. That's right. They include District 17, 19,
20, and 21. And so, therefore, they are nonsequenti al .

Q And have you reached an expert opinion and

BERES & ASSCOCI ATES COURT REPORTERS




© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

216

concl usi on about whether or not Davidson County's four
senate districts could have been consecutively nunbered?
A | have. | have created an alternative plan
that would renmedy this violation of the Constitution.
Q Ckay. | want to step back and ask, first
of f, what authorities or guidelines you reviewed prior to
undert aki ng your anal ysis.
A As | state on Page 2 of nmy report, | foll owed
the criteria taken from quote, quidelines for subm ssion
of senate or congressional redistricting plans to the
senate ad hoc commttee on redistricting.

Those include a bulleted list. One to be
conposed of continuous districts. Continuity --
Q And since you're reading, |I'mjust going to
encourage you to not read too quickly for the court
reporter.
A kay. Two, be for the State as a whol e.
Plans for the Senate nust contain 33 districts.

Three, only contain single-nenber districts.

Four, have a population within 10 percent
overal |l range, expressed as a percentage, fromthe
small est to the largest district. The ideal population of
a senate district is 209,419. The 10-percent overall
range is 219,890 to 198, 948.

And, five, conply with the Voting R ghts Act,
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United States Constitution, and the Tennessee

Consti tution.

Q And on Nunber 5 there, based on your
experience that we've already discussed, were you famliar
with requirenents of the Voting Rights Act, U S.
Constitution -- well, I'll stop on those two, Voting
Rights Act and U. S. Constitution.

A Yes. | -- as | nmentioned earlier, |I've been
involved in several federal l[awsuits; some of which

i ncl uded the Voting Rights Act. | teach about the Voting
Rights Act in ny class, and |'ve taken an el ection | aw

cl ass, where we went through the Voting Ri ghts Act

t hor oughl y.

Q And did you do anything to famliarize
yourself with the Tennessee Constitution's requirenents
related to nunbering in the Senate?

A | did. | |ooked up the provisions in the
Tennessee Constitution. |If | flip to the next page here,
on Page 3, there's two nore bullet points. And Bullet
Poi nt Nunber 7 is comng fromthe Tennessee Constitution.
It says: Al senate districts nunbered are sequenced such
that all districts contained in a single county are
ordered and ski p no nunbers.

Q OCkay. Al right. And then | sort of

i nterrupted you, going through what authorities or
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gui del i nes you fol |l owed.

So what else did you review to determ ne the

par aneters of your assignnent?
A | reviewed the enacted map, as | nentioned.
O course, | reviewed the U S. census data, as delivered
in August. That's the 2020 census data, sonetinmes known
as Public Law 94171

| used that data, conbined with the boundary
files, provided by the U S. census.

And that was the entirety of the data that |
needed to show that there was a violation of the
Constitution in this case.

Q Ckay. And did you review any gui dance on the
| and island situation in the state of Tennessee, and coul d
you hel p us understand what that neans?

A Ri ght.

Bul | et Point Nunber 6 on that list talks
about the fact that there are sone nonconti guous parts of
counti es thensel ves.

And contiguity, just so we understand what
that concept is, is that if you're in, say, a county that
you can walk to all parts of the county w thout ever
having to | eave the county.

And so there are sone instances where there

are smal |l geographic areas that exist just beyond on the
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border, where you woul d have to cross into another county.
And for the purposes of Tennessee, in
redistricting, those -- all parts of the county are
consi dered conti guous.
Q Al right. Certainly, I'll be referring to
the map that you reviewed as the enacted senate map.
And can we agree that when |I'm sayi ng
“enacted senate map,"” I'mreferring to the map that was
enacted in February of 2022, and it's now codified at

Tennessee Code 3-1-102?

A Yes.
Q Now, how di d you approach this assignnent?
A The first part of the task was to determ ne

whet her the districts were sequentially nunbered.
| sinply | oaded the enacted plan into the
conputer, and |I | ooked at all of the counties that had
multiple districts and just checked to see whet her they
were ordered, literally, sequentially; 1, 2, 3, 4 .
17, 18, 19, 20. And Davidson Counties were not. It was
m ssi ng what shoul d have been their D strict Nunber 18.
So once | determned that that was the case,
| wanted to try to think about as if | were -- had been
appoi nted by a Court, who had determ ned that this was a
constitutional violation. How Il would, for a Court,

remedy this situation.
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And so | redrew the enacted map with as
m ni mal anount of change as possible in order to conply
with the state constitution.

Q kay. And in doing so -- I'mgoing to
encour age you, whether there's illustrations in the
docunent before all of us, you can direct themto us.

But did you cone up with a first iteration of
any map that consecutively nunbered these four districts?
A | did. W can find that starting on Page 11
And nore particularly, Page 12, under the subheader:
Cervas Senate 1 Pl an.

Q Al right. So walk us through -- and we're
on Page 12, but with the illustration.

Wal k us through what Cervas Senate Plan --
what you did to get to Cervas Senate Plan 1.

A Vell, let me sort of talk in broad strokes so
that we're not getting too nuch into the detail

The way you solve this problemis that al
the districts inside of Davidson County nust be
sequential. So you need to have a District 18.

So District 17, which was not sequential, is
the one that needs the change in this circunstance. And
District 17 had the parts in Davidson County that were
adj acent to two bordering counties. To the north was

Wl son County, and to the south was Rutherford County.
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And so because there's a requirenent -- or
the way that the state senate operates is that
even- nunbered el ections are in one two-year cycle, and
odd- nunbered districts are the next two-year cycle.

W wanted to try to ensure -- | wanted to try
to ensure that no i ncunbent who is in a district that has
four years left in the termwuld be subject to a new
district, where their termm ght be cut short.

And so that required actually changi ng which
way the districts went. And so | elimnated the part of
District -- what was District 17, what should be District
18, fromWIson County. And, instead, took it into
Rut herf ord County.

And then that required -- because Rutherford
County has two districts, that it also needs to be
sequential. And so | changed the district nunber, the
other district in there so that it was odd -- an odd
nunber, so that they would be sequential and nobody woul d
be caused to | ose their two-year term

To do that, | had to take a nunber from just
slightly north. And | have all the details in nmy report,
and | can go through it in nore detail.

But the idea is that you sinply have to nake
it so that Davidson County includes a District 18. And

you can do it with very, very little disruption of the
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entire plan.

Q And to that point, did this first iteration
of your plan alter any of the other three Davi dson County
di stricts?

A It did not. Not one of them

Q And did this plan alter the other Rutherford

County districts?

A It did not.
Q And did this plan keep incunbents in
districts that are -- if they were an even district, they

stayed even, and if they were an odd district, they stayed
odd?
A | cannot speak affirmatively to that
statement because | was not provided infornmation about
where i ncunbents |ived, even though |I'd asked for that
information. So | can't speak definitively on that fact.
Q kay. Al right. And so you went from
Senate Map 1 to a Senate Map 1A | want to understand
what changes you nade to get to 1A and what pronpted you
to make a new plan beyond Senate Plan 1.
A So Cervas Senate 1A Plan starts on Page 14 of
this report. And, again, as | nentioned, there were very
limted changes in the first iteration of this plan.

This second iteration is, essentially, the

sane plan, which is indicated by the fact that it has the
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same nunber.

Here, | wanted to show to the Court that
there are tradeoffs in redistricting, so that ny very
narrow change of the first map caused that the deviation
to be quite high in one of the districts.

Now, it was within the 10 percent overal
deviation, but it was higher than maybe we would |ike.
And the other district that was in Rutherford County had a
deviation that was in the other direction; that is to say
one had too few people and one had too nmany, which neant
you can bal ance those two things together.

And in doing so, you can |ower the deviation
of both of those districts. So now they both have
popul ati ons that are closer to mathenatical equality.

And so that's all this iteration -- this 1A
iteration was, was to balance the two districts in the
Rut herford area.

Q And does this iteration, Concept 1A as it's
| abel ed, keep the other three Davidson County districts

just as the |egislature enacted thenf

A My recollection is that there is still no
change to Davidson County at all, except for in the
nunberi ng.

Q kay. And then you proceeded and created

Concept Map 1B. Can you explain to us why you created
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Concept Map 1B?

MR. SWATLEY: Your Honor, we would
object to the nentioning of Senate Plan 1B because the
only way that it's in the record was through the hyperlink
in his report. That hyperlink is dead. So it's not in
the record. It's not wwth the Court. W don't have a
copy.

CH EF JUDGE: Counsel ?

MR. TIFT: Your Honor, that's
i naccurate. Everyone in this roomwth a binder is
| ooking at the report that sets forth his map and his
anal ysis of his nap.

And just like in other -- you know, the
State never issued any expert interrogatories or request
for docunents to get an underlying shapefile. And whet her
or not a link has broken on the publically-avail able |ink
to see these reports is really irrelevant to the fact that
the report -- the map that he created is the map that he
created. He summarized it here. It's referenced here.

It hasn't changed here.

And, inportantly, Defendants chose not
to offer any contradi ctory expert testinony whatsoever on
the senate plan. They did not hire any experts to
criticize any maps. So this is an uncontested report. It

still sets forth the exact map, in visual form and
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analysis in witten form

So it's just not the case that the map
is not there anynore. W're |ooking at the nap, and he's
wal ki ng you through the details of it.

MR. SWATLEY: Your Honor, to the extent
he testifies about things |ike total population deviation,
voting age popul ation, anything in that map, what's on the
paper and the report, we can't verify.

And, ultimately, the problemis, when
you present a map, you have to al so present the underlying
data pursuant to Tennessee Rul es of Evidence 705, if
asked.

The problemis, this map cannot be
presented in any anal yzabl e form because it's been renoved
fromthe record because of a dead hyperli nk.

It's true we didn't send an
interrogatory. But there was an expert report deadli ne,
and the Court's order does say anything not tinely
delivered wll be struck.

The issue is it's not here to where
t hey can be anal yzed ri ght now.

The Court doesn't have a copy of the
shapefile or a Block Assignnent File. It's been renoved
fromthe record in the only analyzable formit was in.

So, you know, we don't have the formhere, either, in the
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record wwth the Court or the defendants have to verify
this particul ar plan.

CH EF JUDGE: Counsel ?

MR TIFT: And we'd submt the
def endants have certainly wai ved those concerns, given
that they made a choice not to anal yze these nmaps, not to
downl oad the shapefiles, which they downl oaded for all of
the others, which were publically available, not to hire
an expert to analyze it, not to criticize themin any way,
and not to contest this claimon the nerits.

Dr. Cervas's testinony here is,
frankly, not necessary, given that they haven't contested
the nerits. But we understand that it could be useful to
the Court, should the Court end up having to do an interim
map to have been able to see the feasibility of this
claim

So they nade a choice for the last --
go back to Cctober, to not analyze this map, to not dig
down and see if the figures that are reflected here that
haven't changed are accurate or not, not hired an expert
to do so. And so they've waived the chance now to say
they want an ability to analyze it.

CH EF JUDGE: Last remark, and 1"l --

MR. SWATLEY: Your Honor, | would just

say that this -- his senate nmaps go towards
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redressability. W've already said that any option that
Dr. Cervas does places legal peril on the map.

W can't waive standing, no nore than
redressability is an elenent of the standings. So it's
absol utely rel evant here.

But the issue, again, is that the only
anal yzabl e formgiven of this map was through a hyperlink
on Dave's Redistricting. It's not on us to prove their
case. They're the ones who have to prove their case and
put on their proof.

The Court doesn't have this map in an
anal yzable form | nean, |ook, the hyperlink is dead. W
can't look at it right nowif we wanted to pull it up.

So unless the plaintiffs have changed
that in the |last week since |'ve |ooked at it, it's a dead
link. The map isn't in the record in a formthat can be
anal yzed. Because the data underlying the map has to be
verifiable and anal yzable as well. Qherwi se, we're just
staring at a piece of paper.

MR TIFT: | would point out the Court
certainly doesn't have to anal yze underlyi ng shapefil es.
You' re wei ghing testinony based on what's put before you.

And, of course, the Court can hear what
has been the sanme text, sunmarizing this data for the | ast

five nonths. And should, on cross-exam nation, they
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convince you that it's unconpelling, that's fine. It
won't be -- you know, the other two maps are still in the
record.

But there's no reason to exclude him
fromtestifying about what's been in his report for all
t hese nont hs, when the defendants chose to not anal yze the
data at all and not to object at all here.

And, of course, when Dr. Cervas
previously corrected a Iink that went broken, they nade a
bi g point of saying that's spoliation.

So if you want to hear fromthe
wi t ness, he'd be happy to reconnect, you know, the
original files, but not going to do so anynore if they,
you know, consider that sonehow destroyi ng evi dence.

CH EF JUDGE: The Court will overrule
the objection. W nmay be on limted ground here, but you
can go forward fromthat.

BY MR TIFT:

Q Al right. | was asking you to explain how
you got to your Concept 1B or what you were seeking to do,
nmoving fromlA to 1B.

A This is very sinple. It doesn't build too
much beyond what we al ready have established here, except
for that the -- the Davidson County senate districts are

over popul ated, as they are now, in the enacted map.
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And because of the fact that we were able --
we were doi ng sonme slight configuration changes in the
outlying areas of the districts around it, you can
actual ly reduce the popul ati on devi ation, such that the
districts are closer to equal popul ati on.

And | wanted to denonstrate for this Court
that it could easily be acconplished, given -- it's just
an additional thing that can -- it's a benefit to voters
in these areas, to have nore equal representation.

The spirit of Reynolds versus Sins. You
know, one-person, one-vote.

And this just denonstrated a very sinple,
easy way to do that under this illustrative plan.

And just to clarify, this is not sonething
| ' m suggesting we should absolutely do right now, take
this plan and put it into place. It's just an
illustration of sonething that can be done. This is
sonet hing the Court could order or the |egislature could
do thenselves. O they could choose to create their own
map.

The underlying data is al nost irrel evant.
It's the point that you can reduce the deviations, which
is what's inportant in this particular case -- or this
particul ar map.

Q And so, Dr. Cervas, having | ooked at these
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exanples, I'd like to circle back and understand your
expert opinion on whether or not the 2020 U.S. census data
applied to Tennessee all ows for Davidson County's four
senate districts to be consecutively nunbered w t hout

viol ating any other constitutional or statutory concern.

A Yeah. There's no reason, in ny opinion,

why -- and no justification for districts to not be
sequentially nunbered in Davidson County.

| don't know what the notivation was to not
do it. 1've heard earlier today that it has happened in
previ ous decades.

But | read the Constitution as well as
anybody el se can, and the words are abundantly cl ear that
districts nmust be sequentially nunbered when there are
nore than one district inside of a county. And they're
not .

And |'ve denonstrated that it's very sinple
w t hout even changing nost of the legislative intent. It
can be done, acconplished w thout violating any federal
laws. And, in fact, lowering -- potentially, [owering the
popul ati on deviations in each of the districts, conpliant
wi th Reynol ds versus Sims.

Q Al right. 1'd like to nove on now to the
house claimand the work you've done for that.

And | believe we'll start by flipping over to
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Exhibit 8, which is your initial -- after the tenporary
i njunction phase, it's your initial expert report on the
house claim Tab 8.

Okay. So, Dr. Cervas, starting off again,
like we did with the senate claim what was your
assi gnnent concerning the enacted house map?
A Yeah.

On the house claim | was asked by
Plaintiffs' counsel if it was possible to create a
conpliant map, a map that was conpliant with all federal
and state statutory law that split fewer than 30 counti es.
Q And did you reach an opinion concerning
whet her or not the 2020 census data, as applied to
Tennessee, allowed for fewer county splits in the house
map, while still conplying with federal constitutional
requirement s?
A It's unequi vocal that the |egislature can
create a 99-district plan that splits fewer than 30
counties, including plans that have substantially fewer
county splits than 30.
Q And we'll go through different exanples that
you have in support of that opinion.

But, you know, just in sunmmary, | nmean, how
many splits have you been able to create in your various

maps?
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A Al'l that data is not in this docunent. But
"Il sort of just say that the range of the county splits
in the maps that |1've created, the illustrative maps |'ve
created, range from22 to 25.

Q Let's start, again, discussing what
authorities you reviewed or guidelines you reviewed before
starting your process.

A So upon accepting this task, | | ooked up the
state constitution, of course, because that's what one
would do if you want to conply with the state
constitution.

Additionally, | searched the internet for
redistricting in Tennessee and was able to find an
official website fromthe state governnent, which | have
listed the URL for, and the title, on Page 2 of this
report.

It was called the House Sel ect Comm ttee on
redistricting. So they have a website, |ike a portal,
where you could go to, and it had all Kkinds of
i nformati on, docunents, fromthe hearing that happened
fromthat commttee.

And fromthere, | used that docunent --
again, that's hyperlinked -- that included a list -- a
bullet list of itens.

Wul d you like nme to go through the |i st
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or
Q Sure. Yes.

A So, here, there are roman nunerals. And
it's -- sothe Point 1 is: Each district nust be

represented by a single nenber.

Point 2: Districts shall conply with
constitutional requirenents for, quote, one-person,
one-vote, unquote, as judicially interpreted to apply to
state legislative districts.

3: Geographic features, boundaries, and
popul ati on figures shall be based on the 2020 decenni al
census.

Point 4: Districts nust be contiguous in
contiguity. By water is sufficient.

Point 5: No nore than 30 counties nmay be
split to attach to other counties or parts of counties to
formmulticounty districts.

And Point 6: The redistricting plans shall
conply with the Voting Rights Act in the constitutions of
Tennessee and the United States.

Q And | know you've already testified to your
famliarity with the Voting R ghts Act.

As to Roman 2, which is the requirenent of
t he one-person, one-vote, have you been famliar with

one- person, one-vote requirenents, based on your
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experience?

A | am | nentioned, in ny previous statenent,
about Reynol ds versus Sins. |'mactually quite famliar
with all of the mal apportionnent court cases, starting in
the 1960s with Baker versus Carr and Reynol ds versus Sins,
Wesberry versus Sanders, in going on to the 1970s.

And so I'mquite famliar wth the | ega
standards set out in these court cases under one-person,
one-vot e.

Q Did the Voting Rights Act apply to your
previous redistricting engagenents?

A Wll, the redistrict- -- I'"'msorry. The
Voting Rights Act applies to all redistricting schenes,
potentially. |It's federal law, first passed in 1965, and
anended four tinmes, nost recently in 2006. And so it
applies nationwi de. Section 2 applies nationw de.

Section 5 of the Voting Rights Act is no
| onger -- it's -- Section 5 itself is still
constitutional, but the coverage formula of Section 4,
whi ch gives weight into Section 5 is no |onger relevant
after Shel by County versus Holder in 2013.

In the states | worked in, Section 5 would
not have been rel evant, except for it would have been
relevant in Virginia, and then Georgia. It would not have

been relevant in New York statew de, but it nay have been

BERES & ASSCOCI ATES COURT REPORTERS



© 00 N oo o b~ w N P

N NN N NN P R R R R PR PR
o A W N P O © ®® N O O A W N P O

235

rel evant in sone of the counties.

So its relevance is -- | nean, it's always
relevant in redistricting; right? Section 2 is always
rel evant.
Q So is it accurate to say this engagenent here
is not the first tinme you've had to ensure nmaps you draw
are conpliant with the Voting R ghts Act?
A Conpliance with the Voting Rights Act is
sonewhat conplicated by the fact that the equal protection
cl ause of the U S. Constitution says that you can't use
race as a predom nant notive. And, therefore, any use of
race is subject to strict scrutiny. And so using race
needs to be justified under a conpelling state interest.
And that conpelling state interest includes the Voting
Ri ghts Act.
Q And is it accurate to say that in your
previ ous engagenents you've al so had to ensure conpliance
W th one-person, one-vote?
A Absol utely. 100 percent. The nunber-one

criteria, because it stens fromthe U S. Constitution, 1S

one-person, one-vote. It's subject to U S. constitutional
I aw.
Q Did you review the Constitution itself

concerning county splits, as you were getting to work on

this project?
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A For Tennessee?

For Tennessee. Correct.

The Tennessee county splitting | anguage?
A Yes. | did review the Tennessee Constitution
upon accepting the engagenent.
Q And did you -- well, first off, are you aware
of what the NCSL red book is?
A Yes. NCSL is the National Conference of
State Legislatures. |It's a bipartisan, nonpartisan
organi zation that provides information to state
| egi sl ators.

| have, in previous tines, given
presentations to the NCSL. And they are a wonderful
resource, and they provide this book called -- we just --
NCSL redistricting red book law. And it is a thick
textbook, and | literally use it as a textbook in ny
class. M students have to read the textbook. It's so
good. And it goes through all the federal and state | aws
regarding redistricting.
Q Al right. And did you review the red book
before getting to work in this case?
A Yes. |'ve had the red book for -- probably
since 2019, when it cane out. And |'ve used it in ny
class for three consecutive years.

Q | want to | ook in your report. The report
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we' re | ooking at, you nade various illustrative naps.
Some of themstart with the Nunmeral 13, and some of them
are denoted with Nuneral 14, and sone of them have the
Nunmeral 13.5.

Can you explain just the difference, as we're
going to |l ook at sone of these maps, what that signifies?
A They're signifying that these maps have
different, sort of, objectives.

And | nanmed it 13 because those maps, al
each have exactly 13 districts inside of Shel by County,
identical to the districts in the enacted plan.

The 14 refers to the fact that there are 14
districts inside of Shel by County, which could potentially
be drawn in any way suitable by the | egislature,
conti ngent upon being conpliant with the Voting Ri ghts
Act .

And the 13.5 indicates that |'ve treated
Shel by County slightly differently, and | think we'l|l
probably -- because | tal k about these in ny reports.

But Shel by County has a popul ation that coul d
justify either 13 districts or 14 districts. And anot her
option ought to be that one district can cross over to an
adj acent county so that all of the districts have,
appr oxi matel y, equal popul ati on.

Agai n, consistent with Reynol ds versus Sins,
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having districts as equal as practicable.

Q And so just connecting the dots, what does
13.5 refer to on that matrix?

A 13.5 -- I've created two plans that are in
the 13.5 series, where a part of Shelby County is
connected to an adjacent county to forman entire
district.

Q Al right. Let's talk about your map --

Well, actually, 1'd like to ask, in case -- |
don't know if there are any differences.

But on Page 6, you discuss what data, sort
of , underlie your work. And |I know you already did that
with the senate map.

But is the data underlying the sane, or are
there any differences to the underlying data?

A No. The underlying data is exactly the sane.
The popul ati on base cones fromthe U S. census. It's the

sane for the State House and the State Senate.

Q Al right. So let's talk about Map 13A,
which there's an illustration of it on Page 14 of your
map. | want to step back and understand, that you're

starting this report, how did you get to Map 13A?
A So as | said, Map 13 neans that Shel by County
has 13 districts. Now, Shelby County enacted plan has

exactly 13 districts. And so instead of redraw ng those
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districts, | decided to | eave themexactly as is, before
trying to reduce the nunber of county splits.

Addi tionally, Counsel informed ne that the
State of Tennessee suggests that other large netropolitan
areas that have nmultiple districts ought not ever cross
the county line. So there's no particular reason to
change several of these counties at all.

And so |limting nyself to only those
non-urban counties, the question was, can | reduce the
nunmber of county splits, holding those as they were in the
enacted map?

Q And to understand that a little bit nore,
those | arger counties that you're speaking about, did they
i ncl ude the type of county split crossing the county line
in the enacted house map?

A Can you repeat that question?

Q Yeah.

If you're tal king about having left the
| argest of the counties exactly as the | egislature enacted
them as they were enacted, did they thensel ves have a
county split, where they were pairing, for instance, part
of Davidson with a nei ghboring county?

A No. They -- these -- all those urban
counties -- so this includes -- so, obviously, Shelby

County, as | nentioned. Davidson County, Ham |Iton County,
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and Knox County.

Those counties all have sonme nunber of
districts inside of them and they don't cross the county
border at all. So | kept that exactly as it was in the
enacted map. So those districts didn't change at all.

Q And so in the end, in 13A, do you know how
many of the enacted house maps districts stayed exactly
the sane as they were in the enacted house nap?

A So, in addition to those Shel by -- the urban
counties, including Shel by and Davi dson and Knox and
Ham | ton, there was several other districts that | was
able to keep 100-percent exactly the sane.

And it ended up being, in this particular
map, 51 of the 99 had absolutely no change at all fromthe
| egi sl ature's enacted map.

Q kay. So | think we stopped to add sone nore
detail s there.

But you were, | believe, saying that you
started with preserving sone of the districts. And then
take us through what you did after that.

A And so once | had preserved those districts,
| wanted to -- the question was, was it possible for the
| egislature to draw a map that reduced the nunber of
county splits?

And so that process involves finding
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conmbi nati ons of counties that -- because the rest of the
counti es have popul ations that are quite snmall and need to
be added to other counties in order to formdistricts.

And so | | ooked for conbinations of counties,
where you wouldn't have to actually take only a partial.
So conbining full counties. And doing that to the
great est degree possible, conbining full counties, in the
spirit of the Tennessee Constitution that says: Don't
di vide any counti es.

So | tried to not divide any counti es.

Q kay. And as a result of that process, how
many counties did your final 13A divide?

A I"'mgoing to flip to ny table, just so | get
the data correct.

| provide a sunmary table on Page 18, include
a conparison to the enacted map. And so Cervas House Map
13A ends up with what | |abel TN County Splits, which is
the equivalent to the way M. H nes counts the splits, as
24 total splits.

Q Ckay. And that's conpared to the enacted
house maps 30 splits; correct?

A Exactly correct.

Q Now, what about on one-person, one-vote? Was
this map bel ow a 10-percent popul ation variati on?

A. Yes, it was.
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Q kay. What is the population -- total
popul ati on deviation in this map?

A 9. 96 percent.

Q kay. And at this stage, you know, did you
actively try to reduce that nunber |ower than 9.967

A Because, by necessity, by limting the nunber
of county splits, you increase the total variance, which
is exactly in the spirit of Reynolds versus Sins.

That Court had said that states have a
conpelling interest to not split counties. And so we're
going to allow sone deviation. And so the result was a
9.96 total deviation, with the benefit of having only 24
county splits.

Q And were there any Iimtations that you
confronted in terns of being able to | ower a variation,
based on districts that you didn't change at all?

A So keeping in mnd that | did not change 51
total districts in this plan, that neans whatever
deviation those districts currently had continue to
persist in the plan that |'ve created.

| did not create this plan, what | woul d say
de novo. Like, | didn't start froma blank slate.
started froma 51-district map, and then filled in the
areas. And so | was constrained by the fact that sone of

those districts had quite high deviations.
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Q kay. Now, when you were drawi ng this nap,
did you draw it with an eye towards race as a denographic

to consider while you were drawing it?

A No. In fact, upon working on this particular
pl an, 13A, | used absolutely no race in the draw ng of
this plan.

Now, | understand -- |'d already understood

that alnost all of the VRA-required districts would be in
t hose urban counties that | didn't change anyways.

And | mentioned earlier the equal protection
cl ause of the U S. Constitution says that we can't use
race in inpermssible ways.

So instead of trying to drawwith race in any
way, | just didn't draw with race at all.

Q And at sone point, after creating the
race-blind map, did you then | ook at how race was treated
in the map?

A Yeah.

So upon conpleting the plan, | have access to
t he denographic data at the district level, to see what
each district was.

And | know, fromthe enacted plan, that there
were 13 districts that had a majority-mnority popul ation.
Whet her those were required of the Voting R ghts Act or

not, |'m unaware of because no Voting R ghts Act anal ysis
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had been -- as far as | know, was not done. It was
certainly not provided to nme and was not avail able on the
Tennessee website.

So | operated under the assunption that all
13 of those woul d have been required, and noticed that |
only had 12 in this map, which neant that | woul d have
retrogressed, noved backward.

Now, retrogression is not a standard anynore,
after Shel by County versus Holder, but it's still an
inportant way to try to determ ne whether you've conplied
with the Voting R ghts Act.

I f you' ve gone backward, if you've reduced
the nunber of mnority districts, there's a good chance
that you nay have violated the Voting Ri ghts Act.

And so fromthat point, | identified at what
part of the state -- keeping in mnd that | didn't change
any districts in Shel by County, or Davidson, or Ham | ton,
or in Knoxville. So which part of the state did that
di strict disappear fronf

And it was froma rural area in West
Tennessee. And it woul d have been what in the enacted nap
is District 80, is currently a majority-mnority district.
Q kay. And so if you can just, once nore --
because it's a termwe haven't discussed before today, and

it seens like a termof art.
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Just, once nore, explain to us what
retrogressi on neans when you're using that term
A Yeah. | don't have to use that termif we
don't like the term But the termsinply neans that
you' ve reduced the nunber of effective nmajority
opportunity districts.

So in the Voting Rights Act, if a state
enacted a plan that previously had 13, then in a
redistricting, enacted a plan that only had 12, they've
retrogressed, they've noved backward, they've elimn nated
one seat.

Q And did your identification of retrogression
and your Map 13A give you any concern about Map 13A?

A Yeah. | knew imediately that 13A would

be -- given the fact that District 80 clearly, just from
| ooki ng at the denographics of the Rural West Tennessee
area, that alnost certainly a Voting Rights Act district
woul d be required there.

And so Map 13A woul d not have been one that
woul d have been satisfactory to conply with federal |aw
Q kay. And so if you don't deem Map 13A
satisfactory to conply with federal |law, why did you
include it in your report?

A For transparency purposes and to show that |

didn't use race in an inpermssible way. It was inportant
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for me to include this map for the Court so they

under stood that sonetines when you draw race blind, it can

cause the problemof elimnating districts that are

required by the federal law. And only after |ooking at

the map after the fact can you verify that that is true.
And so | wanted to include this for

transparency purposes. But in no way would | reconmend

this map because | do believe it conflicts with federal

| aw.

Q kay. And so did that cause you to nobve on

and make Map 13B?

A It did. So --

Q And 1"l just say, and wal k us through sort

of the process of creating Map 13B.

A So Map 13B is sinply a response to the fact

that | had retrogressed on that district. And stil

Wi thout using race in any inpermssible way, | wanted to
redraw fromthat map, map -- District 80, that would be
compliant with the Voting Rights Act, while still keeping

the plan |argely the sane.

Q kay. And so, | guess, what changes did you
make that got you to 13B?

A Yeah. So it's going to require changes to
any district that is adjacent to those districts -- that

district that | was forced to change. And |I'm not sure |
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have the details witten in here, about which specific
i nes had to nove.

But the bottomline is that in Map 13B,
District 80 nowis one with a population that is greater
t han 50-percent bl ack voting age popul ati on.

And in -- after | had delivered this report,
Def endants' expert, M. Trende, analyzed the plan for
Voting Rights Act, and agrees that it would be conpliant
with the Voting R ghts Act.
Q And so is this district in Map 13B, that's a

majority-mnority district, also nunbered District 807

A | believe that's correct.
Q And let's tal k about the --
Vell, in creating that district, were you

aware of where the incunbent fromD strict 80 previously
lived?
A At this point, when | wote this report, |
had asked for incunbency information, as | nentioned on
the senate map, and was told it was not available. It was
not available on the State's website, which is not totally
surprising because these are addresses of | egislators.
And so to not nake that public is understandabl e.

And so | did not have any information about
any of the incunbents, nor do |I know any of these

i ncunbents. | don't know where they |ive.
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In many ways, |'ve shielded nyself from any
effects of partisanship in this. Fromthe very begi nning,
| wanted to have as little know edge about those ki nds of
t hings as possible, and only try to create maps that are
conpliant with | aw.

Q So is it accurate that for this entire
report, everything in it, you did not have data concerning
where incunbents |ived?

A For this entire report, | had absolutely no

i nformati on on i ncunbency.

Q And you may have said this. But Map 13B

what is its total nunber of majority-mnority districts?
A It will have the sane nunber as the enacted
plan, 13 majority-mnority districts.

Q And what total population variance is

reflected in Map 13B?

A This also has a 9.96 overall deviation.

Q And how many county splits does this Map 13B
have?

A This one is the map that has the nost of al
the illustrative maps that |'ve presented, and it's 25.

Q Ckay. And do you recall what led to an

i ncrease of one split between the Map 13A and 13B?
A | can't speak to what exactly. There were

sonewhat significant changes required in order to
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accommpdate that district. And so sonewhere it nade

that -- sone conbination had to go away to create anot her
conbi nati on of counties, and it added one split in doing
So.

This is part of the tradeoffs of
redistricting, is that federal |law requires us to do
t hi ngs, and sonetines that increases the nunber of county
splits. And this is a circunstance it which it did
i ncrease by one county split.

Q Now, |et me ask, in nmaking Map 13B, did you
try to preserve the cores of previous districts fromthe
2010 map?

A. No -- well, I'lIl say no, that | didn't try in
the areas in which | was seeking to reduce the nunber of
total county splits because the Constitution doesn't say
anyt hi ng about core preservation. And none of the

websi tes sai d anyt hing about core preservation.

So all of the information that | had at the
ti me suggested that there was no particular reason to
preserve the cores, nor is it ny opinion that one should
preserve the cores, if it conflicts with the state
constitution.

And so | did not try to preserve cores. But
that being said, 51 districts are preserved, identical, in

this map. 51 out of 99 are identical to the enacted nmap,
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whi ch, by definition, is core preservation.

Q Now, at sone point after submtting this map,
this report, did you subsequently becone aware of

Def endants' criticismthat these nmaps were -- included
sone zero popul ation or non-contiguities.

A Yes. After | delivered this report, there
was a response that indicated that there were sone -- in
this particular report, noncontiguous individual census

bl ocks contai ning zero peopl e.

Q And let's break down. W' ve got severa
ternms that those of us who aren't in the field nmay need to
wal k through nore in detail

Can you explain to us what a census bl ock is,
as the first point?

A My pl easure.

The census, when it delivers its data, what |
call the PL94171 data, that is -- actually, the census
itself calls it redistricting data. And a census block is
the | owest-I evel geography that the census delivers.

So the census cannot provide information
about i ndividual people because it would nmake people's
privacy -- privacy concerns. So they have to aggregate
the data up a little bit. And so they create what's
call ed a census bl ock.

So instead of identifying each person at each
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address, they create what are, essentially, neighborhoods.
They're very, very, very snmall geographically. In
Nashville, they're probably no nore than one square bl ock.
In sonme areas, they will be slightly | arger geographically
than an actual block. But, usually, there are about ten
people in them

And the point of these census blocks is so
t hat when states have to do redistricting, that they can
create districts that are as equal as practicable with --
and dependi ng on whether it's congressional or state
| egislative redistricting, consistent with the court cases
fromthe 1960s.

So this product was only started after those
court cases, that the census started delivering these very
smal | -1 evel geography. And there are -- | should know off
the top of ny head.

But | would guess that there's probably close
to several hundred thousand census bl ocks or a couple
hundred t housand census blocks in this state. | think
sonewhere | have a footnote, maybe it's 197,000 census
bl ocks. So a very large nunber in the state of Tennessee.
Q And why does havi ng census bl ocks be --
particularly small neasure, aid in creating equal
popul ati on maps?

A So you can imagine if you have -- well,
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counties thenselves are far too large in sone
ci rcunstances to create districts.

So in a small county, the whol e county m ght
be assigned to one district. But in a |arge county, you
m ght have -- as Shel by County, you m ght have 13, 13 and
a half, or 14 districts. And so you need this fine grain
popul ation data in order to create districts that have
equal popul ati on.

And the standard in congressional
redistricting is exactly one person. So the districts
have to have no nore than a deviation of one person.

So if the district size is, say, 700, 000,
every district nmust have exactly 700,000 or 700, 001, or
699,999. And that's the deviation allowable in
congressional redistricting.

That's not the case we're worried about here.
W're allowed to have a deviation of 10 percent.

But, still, in these larger counties
especially, or in counties that end up being divided,
because of the necessity to conply with one-person,
one-vote, these census bl ocks becone very inportant for
creating equal population districts.

Q Al right. And you just nentioned, under
equal popul ation law, an allowance of a 10-percent

deviation. Can you explain to us your understandi ng of
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the i nportance of the 10-percent nunber?
A Yeabh.

So courts after -- in Reynolds versus Sins
and in subsequent cases uphol ding those decisions settled
on what mght be terned a bright-line test, that any plan
t hat has bel ow a 10-percent deviation is presuned
constitutional.

Now, it's presuned constitutional, but it is
a rebuttable presunption. So sonebody can cone in and
claimthat the legislature did not actively try to reduce
t he popul ati on deviations and could prevail on that claim
even if it's under 10 percent.

Li kewi se, it could be over 10 percent, and
that's a rebuttable presunption too; right?

So if a state has a conpelling state interest
to have a popul ation deviation slightly higher than 10
percent, the Courts may allow that, but only if there's a
conpelling state interest.

Q Al right. Now, getting back to
non-contiguities, can you explain to us what a
non-contiguity is the context of redistricting?

A So simlar to how!l -- to explain contiguity
in the terms of a county, you can think of it in the exact
sane terns as a district. W draw political districts.

And one requirenent in alnost every state is
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that they are contiguous. And that nmeans that you can
wal k to any part, or drive to, any part of the district
and get to any other point of the district wthout ever
| eaving that district.

So this room-- anything that's wthin the
wal I|s of this roomwould be contiguous. But the next room
over wth a door would not be contiguous; right? Because
you have to go through sonething else to get to it.

And so contiguity just neans that you can
wal k to any part of it -- of the district w thout |eaving
it.

Q kay. And what is a zero popul ation
non-conti guity?

A This is not even a real term really. It --
but what we're referring to wth zero popul ati on
non-contiguity is sinply that the nonconti guous part
doesn't have any people, which neans it doesn't affect the
variance. |t has no effect at all on the plan.

And in the situation in which we're talking
about, these were sort of unintentional technical things.

Districting plans are -- are -- what they
really are, are a spreadsheet wth two colums and 197, 000
rows with a census bl ock being identified in the district.
And all it neans is, sinply, that one census bl ock had

been msidentified into the wong district. And that
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census bl ock itself has no popul ati on.

Q And the defendants identified for you in

t hese maps certain zero popul ati on nonconti guous consensus
bl ocks; correct?

A Yes.

Q Wiy didn't you identify these noncontinuous

census blocks in the first place when nmaking the maps?

A So | -- upon first being engaged in this
lawsuit, | inquired about getting a license for Maptitude
for redistricting. It's premer software used by

redistrictors. And | called up the fol ks at Maptitude.

|'ve used the software in the past. | have a
i cense through ny engagenent in Pennsylvania. So | --
when | created the maps for the state of Pennsylvania, |
used Maptitude.

When | called those fol ks up, they wanted to
charge ne $10,000 to get the data for Tennessee, |icensing
data for Tennessee. And that's pretty cost-prohibitive.

In New York -- or let nme wal k that back and
say |'d already been using Dave's Redistricting app for a
long time. This is a free public open source software
t hat any one of us can go create an account, for free, and
can create your own redistricting maps. It has all the
data that we need, all of the redistricting data provided

by the census, in a very convenient and easy to use sort
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of on your web browser system

And ny nentor used it when he was the speci al
master in Virginia. |1'd already been using it in ny
private life, to teach ny classes. And even in New York
when | was special master, it's the software package
used. | chose not to spend the $10,000 on the data from
t he expensive package, and instead use this Dave's
Redi stri cti ng.

It's been around for a while, but it's gotten
very, very powerful and very, very good in the |ast
several years. And it is now powerful enough to actually
do these tasks of redistricting wi thout using the nore
expensi ve software.

And so | was using that software. And built
into that software are the precincts fromthe state of
Tennessee. And so when | was building nmy districts,
will -- instead of building with the 197,000 census
bl ocks -- you know, that would take a long tine to
individually allocate. You use the precincts, which are
much | arger, about 2,000 per precinct. And so you can
much nore quickly allocate precincts to the districts.

For sone reason -- and | believe it rel ates
to the fact that precincts thenselves are sonetines
nonconti guous or have really bizarre shapes, oftentines

resulting fromthe boundaries of |akes or other geography
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features. It caused several of the districts to end up
with these non-contiguities.

So the only way you could physically see
these things is if you zooned so far into them You can't
see themon these maps that are printed in the report
because they are so small. | nean, we're tal king about,
i ke, neighborhood, as | said. And so you have to zoomin
so far that it just wasn't sonething on ny radar.

Now, Dave's Redistricting has this tool built
in. It's a drop-down and it allows you to find
non-contiguities. |It's supposed to speed up that process
because they are so snmall sonetines.

And when | was working on these reports, we
did that, and it never identified any nonconti guous areas.

Throughout this process, as | would deliver a
map and M. Hinmes would put it into Maptitude -- again,
that's the $10,000 software -- he would be able to
identify these nonconti guous areas.

And after a while, | was sort of getting a
little bit fed up with the fact that | wasn't finding
these things, that it wasn't identifying them

And so | contacted Dave's Redistricting and
said, "Here's the situation. |'mdrawing nmaps in
Tennessee. And | run themthrough the contiguity checker,

and it's not identifying them And, yet, | know factually
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that there are nonconti guous parts of these maps. Can you
help nme figure out what's going on?"

After a few days, they had returned that they
had figured out that it was related to the precincts in
the way that their systemidentified non-contiguities.

But they weren't sure exactly what it was, but they were
going to rewite the programusing a different nethod to
i dentify nonconti guous areas.

This was -- now, we're talking only a couple
nont hs ago, when they finally got around to fixing the
software. And this was all happening during, you know,
Christmas and ot her holi days.

So it wasn't until nuch nore recently that
they actually fixed this. But they've e-mailed ne since
and have said that they fixed this tool.

And | checked it, and it seenms to -- if | go
back to sonme of these original maps and see the tool, it
actually shows now that there are noncontiguous parts. So
it appears that they have fixed this tool. They've told
me they fixed it, and it appears to be fixed.

But that's -- to answer your question in a
very long way, that's what happened.

Q So let me be clear. Wen first drafting
t hese, did you check the non-contiguity tool to see if

Dave's told you there were any non-contiguities in thenf
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A | did check.

Q And, now, have you gone back to | ook at them
and do they now reflect non-contiguities in thenf

A They now -- these original maps -- before
the -- | have issued corrections to all these nmaps, even
before the software had been corrected.

But these maps now -- the original maps do
now show that they're noncontiguous. So | -- if | had had
that availability at the tinme, we never would have had the
ci rcunstance of having any of these non-contiguities.

Q And you just stated this. But for the maps
in this report, did you, in your rebuttal report, issue
correction maps that corrected the zero popul ation
nonconti guous census bl ocks?

A Yes, | did issue corrections to these plans,
thanking M. Hinmes for identifying these, what | call
technical errors. Qoviously, unintentional, and m nor,
and they're not relevant at all to the underlying prem se
and data that the State coul d have reduced the nunber of
county splits far below the enacted plan. That opinion
still -- it still holds exactly the sane weight as the
maps with the contiguity as they're corrected.

Q And did correcting the non-contiguities or
nonconti guous census blocks in the maps in this report

affect the map's variance at all?
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A Al'l of the maps that |'ve created in this
report, when they have the non-contiguity corrected, does
not affect the deviation or the splits at all. The data
is identical, exactly the sanme, not a fraction, not -- no
di fferences.

Q And why is it that correcting a zero
popul ati on nonconti guous census bl ock doesn't affect the
popul ati on nunbers?

A Well, it's not possible to change the
popul ati on nunber in any district if you allocate a bl ock
with no population to a different district. It won't
change the popul ati on because there's no peopl e.

Q And let nme ask -- you may have just said
this. But after correcting nonconti guous census bl ocks
for each of these maps in your report, did the nunber of

county splits change at all?

A The nunber of county splits --

MR. SWATLEY: | woul d object for
| eadi ng.

THE WTNESS: Well, | actually just
sai d that.

CH EF JUDGE: Wit just a second.
You may respond. He objected to
| eadi ng.

MR TIFT: | don't need to | ead him
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Your Honor. | think I can -- | actually don't think the
guestion was | eading, but I can ask it again.

CH EF JUDGE: Ckay. Go ahead.

BY MR TIFT:

Q Dr. Cervas, you just testified that you
corrected the non-contiguities in these maps; correct?
A That's right.

MR. SWATLEY: Your Honor, we woul d al so
object to any -- testifying about any nmap that we haven't
seen, a map w thout these contiguities and maps we haven't
seen. They're not in the record. They're not in the
reports.

MR. TIFT: Your Honor, |I'll point to
you where they are in the record and are in the reports to
respond to that. Can | point himto his next report to
answer that objection?

CH EF JUDGE: Yes.

BY MR TIFT:
Q Al right. If we |look at Nunber 9.

Al right. Tab 9, Exhibit 9 is your rebuttal
report; is that right?
A Yes.
Q Did you publish links to the corrected maps
in this report?

A Yes. | -- Paragraph 1 of this report on
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Page 2 is -- the subtitle is: Noncontiguous Census
Bl ocks.
Q kay. And wal k ne through what the links are

on Page 5 at the bottom
A Page 5 contains Footnotes 9, 10, 11, 12, 13,
14. And those are links to Dave's Redistricting app, the
sanme way |'ve delivered every other map in this court
case. And those are links to what |'ve called naps:
Cervas House Map 13B e, Cervas House Map 14A e, Cervas
House Map 13.5A e, and Cervas House Maps 13.5B e.
Q kay. And are those |inks pointing to naps
where you' ve corrected the non-contiguities you were just
speaki ng about ?
A Yes.

And let nme clarify --

MR. TIFT: Let ne stop there.

So I'lIl respond to the objection that
t hese have, in fact, been produced. They're here in this
report wwth the links. And so they have been produced to
the parties.

MR. SWATLEY: Your Honor, it was
unclear. W'd just ask that they identify what naps we're
tal ki ng about before, so if there is a map that's not in
the record, we can't object to it.

CH EF JUDGE: Overrul ed.
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BY MR TIFT:
Q Al right. | believe |I've consistently been
aski ng you about the maps reflected in this report, but
|"mstill asking you about the maps in your expert report.
Ckay. So other than responding to their
obj ection, we've been |ooking at your primary first expert
report, which has five maps, and speaki ng about those five
maps; correct?
A Yes.
Q Al right. Let's return to doing that.
W tal ked about A and B and that they had
non-contiguities.
|"mcurious, did you attenpt to fix the

non-contiguities in A?

A | did not.
Q Why not ?
A As | nentioned earlier, Map 13A is not a map

that | would recommend because it al nost certainly

vi ol ates the Voting Rights Act.

Q Al right. But for the other maps, 13B, 14A,
13.5A, and 13.5B, did you correct the non-contiguities and
publish those links in your rebuttal report?

A | did.

Q And did correcting any of those zero

popul ati on non-contiguities affect the variance in any way
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of those maps?

A They did not.
Q Al right. Let's look at that rebutta
report now. We are now on Exhibit Nunmber 9. 1'Il nake it

clear if I'"mgoing back to Exhibit Nunber 8. W're
t al ki ng about Exhibit Number 9.
Exhi bit Nunber 9 is your rebuttal report,
whi ch you produced on Decenber 2nd, 2022. Do you have
that in front of you now?
A | do.
Q kay. And exhibit nunber -- in your rebuttal

report, you provide two maps; is that correct?

A Two new maps, Yyes.

Q And they're | abel ed 13C and 13D; correct?
A That's correct.

Q Now, does the nunber 13 in these nap titles

signify, you know, what you stated before about the nunber
of districts in Shel by County?
A That's right. It's still 13 districts inside
of Shel by County, unadjusted at all fromthe enacted nmap.
MR TIFT: Al right. Your Honors,
we're about 15 mnutes until 5:00. Should we still expect
that we're stopping at 5:00? | may junp a little forward
to touch one discreet topic, and then we'd be done. But

it would take a little longer to get there. | just want
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to clarify. Should | assune we have 15 mnutes at this
poi nt ?

CH EF JUDCGE: Yeah. 15 minutes, or we
can adjourn before then, if you so choose.

MR. TIFT: One second.

MR. SWATLEY: Your Honor, | realize the
Court has set the deadline at 5:00. But if he's going to
be done shortly after 5:00, we can stay five or ten
mnutes if that will get it done, just for conpl eteness.
But

CH EF JUDGE: W have little
flexibility --

MR TIFT: Sorry. Let ne clarify.
We're not going to be done with Dr. Cervas that quickly.
There was just one -- a point on non-contiguities that |
t hought | mght junp to, if we were about there.

G ve ne one | ast second.
BY MR TIFT:
Q Al right. Dr. Cervas, we're going to |ook
at a subsequent exhibit. Exhibit 10. Turning to that.
That's a January 9th, 2023, supplenental report.

Do you have that before you?
A | do.
And turn to the map on Page 2 here.

Do you see the map on Page 27
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A | do.

Q And it reflects Map 13D e. Do you recognize

t hat ?

A Yes.

Q And did you create Map 13D e for this report?
A | did.

Q And did you, at any point, subsequently |earn

of non-contiguities in this Map 13D e?

A | was -- | becanme aware of those
non-contiguities after | delivered the previous report.
Q kay. And what -- you know, do you renenber

specifically which non-contiguities were identified in

criticismof this map, |ike how many non-contiguities?

A | believe there was three total in the entire
state.

Q kay. And do you recall how many of them

wer e popul ated versus unpopul at ed?

A | believe there was one that was popul at ed,

and that would have been in M ddl e Tennessee, and two t hat

had zero population in the northeast portion of the state.
MR TIFT: And, at this point, we'd

like to use a denonstrative exhibit to use wth the

Wi t ness concerning this map. W're going to use the easel

here, if that's helpful. And this is also at the very

back of the final binder under Tab 118 -- sorry. Tab 170.
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W'l | start three pages fromthe back.
BY MR TIFT:
Q Dr. Cervas, looking to this denonstrative

exhi bit before you, do you recognize this denonstrative

exhi bit?

A | do.

Q And what is this exhibit reflecting?

A This is District 1 and District 3 in ny

illustrative Map 13D e.

Q kay. And there's two circled little spots

on here. What do those represent?

A Those are the two nonconti guous census

bl ocks, the small geography area, that unfortunately crept

their way into this illustrative map.

Q When creating Map 13D e, did you use the

non-contiguity tool on DRA, and were these identified?

A Yeah. | tried to use that tool, but it

didn't identify any nonconti guous areas.

Q kay. And so what is the population of these

two non-contiguities?

A Bot h of these have no people in themat all.
MR TIFT: And | don't know if the

Court would give leave to the witness to approach this to

point to answer the question of what is involved in you

correcting these non-contiguities.
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CH EF JUDGE: W'Il give it a try.

MR TIFT: | would ask if you could
start at the top --

MR. SWATLEY: Your Honor --

CH EF JUDGE: You've got freedomto
nove around the courtroom if you w sh.

MR, SWATLEY: Well, | would just object
to himinsinuating to a map that's not in the record,
wasn't disclosed according to the Court's deadlines. |If
he's going to try to talk about a map that's not in the
record, sonme hypothetical corrected map that's not here,
our expert hasn't had a chance to analyze it, it wasn't
di scl osed by the discovery deadline.

MR. TIFT: Your Honor, this map is in
the record. This is Map 13D e. Including these
non-contiguities. And Dr. Cervas is about to show you, as
a task of redistricting, what's involved in pairing a
non-contiguity with its appropriate district. It is not a
new map. This is the map that we're discussing --

CH EF JUDGE: (bjection overrul ed.

BY MR TIFT:

Q Can you identify one of the two
non-contiguities here, and pointing to it, helping us see
where you are?

A. So | used the dotted circle, dashed circle to
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identify where they are.

Again, they're very, very, very, very, very
small. And so it's right there.
Q Okay. And which district is that census

bl ock assigned to?

A It was, in this map, assigned to District 1.
Q And which district is it, sort of, surrounded
by?

A It should have been assigned to District 3.
Q And is this one or nore census bl ocks?

A This is exactly one census bl ock.

Q And how many people live in this census

bl ock?

A Nobody.

Q Do you know if there's land in this census
bl ock?

A You can see this, sort of, weird boundary.

This is actually a | ake.

Q And so what's involved in pairing this with
its correct district?

A Al'l one would need to do is to reassign this
one census block into District 3, and that nonconti guous

i S gone.

Q kay. And then point us out the other -- the

nonconti guous census block in this map.
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A Again, it's alnobst -- you probably can't see
it at any distance. | couldn't see it fromover there.

It's alittle, tiny dot right there

(i ndicating).
Ckay. And which district was it assigned to?
A Al so assigned to District 1.
Q And which district does it actually abut?
A It should have been in District Nunmber 3.
Q So what's involved in correcting that

non-contiguity?

A Agai n, taking the spreadsheet with the

197, 000 census bl ocks, you woul d have to identify that
nunber. That's the unique identifier for the census

bl ock. And change it from1l to 3.

Q Ckay. And woul d doi ng so change the variance

inthis map at all?

A No.
Q Ckay. And why is that?
A Agai n, nobody lives in these. So there's no

possi bl e way to change the popul ations of the districts.

Q kay. Now, |'d direct you to the
next denonstrative -- which, in the binders, is the next
page.

Can you identify the noncontiguous census

block in this denonstrative?
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A This one is right here (indicating). [It's in

Di ckson County.

Q And how many people live in this census
bl ock?

A There's 11 people who live in this one.
Q And which district is it assigned to in
13D e?

A It's assigned to District 78 right here
(i ndi cating).

Q And to correct the non-contiguity, which
district should it be assigned to?

A It should be assigned to District 69.

Q And what's involved in reassigning it to
District 69?

A Agai n, you sinply just have to -- in the

software, you know, just literally click, and then

reassign it, or go into the spreadsheet and change th
nunber .
Q kay. And woul d doing so change the tot

variance of this map?

A. No.
Q And why is that?
A. The total variance or overall variance,

it's been called, and is in ny report, its overall

variance is the largest district in the state and the

Map

e

al

as
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smal l est district in the state. And that is neither of
these two districts. And they're not anywhere close to
being the largest or smallest. And, therefore, a small
change of just 11 people isn't going to affect the overall
vari ance.
Q kay. And so just to confirm District 78
and 69, you said, are not either the top or the bottom
popul ati on-wi se districts?
A That's right.
Q kay. Are you aware if -- how nmany people is
11, you know, percentage-w se for one of these districts?
A Oh, you test nmy math.

So there's, approximtely, 70,000 people in
each district. So 11 out of 70,000 is 0.000-sonething. A
very, very small percentage in total popul ation.
Q But, again, even if it changes the variance

in District 78 and 69, do | understand you correctly that

it wll not change the total variance?
A That's right.
Q kay. Now, is fixing these non-contiguities,

pairing themwth the correct districts, something that is

easy for you to do?

A It's very, very sinple to do once they're
i dentified.
Q And does doing so change the nunber of county
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splits in the Map 13D e at all?
A No. It's inportant to note -- and | didn't
visualize it here.

But there's a county border here. So this is
a split county. And, therefore, you can put this into
District 69, and it doesn't affect the split total at all,
I n any sense.

And if | could add that if there was a
problemw th the variance, you could sinply reassign any
of the census blocks along this line without affecting the
splits in any way.

Q So woul d correcting these three nonconti guous
census bl ocks affect Map 13D e's total variance at all?
A No, not at all.
Q Wul d doing so affect its nunber of county
splits at all?
A No, not at all.
Q And does -- do the presence of these three
non-contiguities in these maps in any way alter your
expert opinion in this case?
A No. M expert report remains exactly as it
was, that the State could have reduced the total nunber of
county splits while adhering to all federal |aw.

MR TIFT: Al right, Your Honor. |

think that's what | was trying to figure out, if we had
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the time for. So this could be a tine to adjourn. | can
certainly go back to where | was, and keep going al so.

CH EF JUDGE: Let's adjourn for the
day. Thank you.

(Proceedi ngs concluded at 5:00 p.m)
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