IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF TEXAS
TYLER DI VI SI ON
SI MON BALDERAS, ET AL.
ClVIL ACTI ON

VS. NO. 6: 01CV158

w w W W W

STATE OF TEXAS, ET AL.

This Filing Applies to: Al Actions

Before H G3d NBOTHAM Circuit Judge, HANNAH and WARD, District
Judges.

PER CURI AM

Thi s phase of the case involves the redistricting of the Texas
State House of Representatives followng the 2000 census.
Following the failure of the state legislature to inplenment a
redistricting plan for the House, the state constitutionally-
created Legi sl ative Redistricting Board adopted a pl an, Pl an 1289H,
on July 24, 2001, to redistrict the 150 House seats.®' Because
Texas is a “covered” jurisdiction under section 5 of the Voting
Ri ghts Act, the State then submtted this plan to the United States
Depart ment of Justice for preclearance on August 16, 2001.2 W

heard evidence relating to House redistricting on Novenber 13-15,

1 See Tex. Const. art. Il1l, § 28.

2 See 42 U.S.C. § 1973c.



2001. On Novenber 16, 2001, the Justice Departnent objected to the
LRB House plan as causing a retrogression with respect to the
nunber of Hi spanic opportunity districts. W wll first describe
the course of this litigation and then address the parties'

contenti ons.

I

Voters and various officeholders filed nmultiple lawsuits in
state and federal court challenging the districting of Texas’
congressi onal seats and both houses of the state | egislature based
on the 2000 census.® The federal cases were consolidated into the
earliest-filed federal action, Balderas v. Texas, No. 6:01-CV-158,
before this three-judge court.*

The Texas Constitution requires that the Texas |egislature,
"at its first regular session after the publication of each United

St at es decenni al census, apportion the state into senatorial and

% Balderas v. Texas, Civil No. 6:01-Cv-158 (E.D. Tex.);
Mayfield v. Texas, Cvil No. 6:01-CV-218 (E.D. Tex.); Manl ey v.
Texas, Cvil No. 6:01-CV-231 (E.D. Tex.); Del Riov. Perry, No. G\
003665 (353rd Dist. C., Travis County, Tex.); Cotera v. Perry, No.
G\- 101660 (353rd Dist. C., Travis County, Tex.); Connolly v.
Perry, No. G\N102250 (98th Dist. C., Travis County, Tex.);
Associ at ed Republicans of Texas v. Cuellar, No.2001-26894 (281st
Dist. ., Harris County, Tex.); Rivas v. Cuellar, No.2001-33760
(152nd Dist. C., Harris County, Tex.).

4 O her three-judge courts had dismssed prior suits filed
prematurely.
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representative districts."® The Constitution also provides that,
"[i1]n the event the Legislature shall at any such first regular
session followng the publication of a United States decenni al
census, fail to nmake such apportionnent, sane shall be done by the

Legi slative Redistricting Board of Texas," which is "conposed of
five (5) nenbers, as follows: The Lieutenant Governor, the Speaker
of the House of Representatives, the Attorney General, the
Comptrol l er of Public Accounts and the Conmm ssioner of the General
Land Office."® |In May 2001, the 77th Legislature adjourned sine
die without enacting Senate and House redistricting plans and so
the LRB convened and adopted Senate and House redistricting plans
on July 24, 2001. Under state |law, these plans, "executed and
filed with the Secretary of State, shall have force and effect of
law. "’

Pursuant to the Supreme Court’s direction in Gowe v. Em son,?
on July 23, 2001 we deferred proceedings in federal court unti
Cctober 1, 2001. Proceedings on the congressional redistricting
concl uded on Novenber 2, 2001 and our order issued on Novenber 14,

2001. The Justice Departnent precleared the Senate LRB plan on

Cct ober 15, 2001, and we heard evidence and argunents relating to

> Tex. Const. art. 111, § 28.
6 1d.
7 1d.

8 507 U.S. 25 (1993).



chal l enges to that plan on Novenber 5-6, 2001

From Novenber 12-15, 2001 we heard evidence relating to
redistricting of the Texas House of Representatives. W did not
reach a judgnent, instead awaiting the Justice Departnent’s
deci sion on preclearance of the LRB House plan. On Novenber 16,
2001, the Justice Departnent objected to parts of the LRB House
pl an as causing an inperm ssible retrogression in H spanic voting
strength. The parties submtted post-trial briefs on Novenber 21,
2001 addressing the Justice Departnent’s objection with suggested
renedies as well as a renedies for any other alleged federal

statutory and constitutional defects in the LRB plan.

|1
Qur decision here is limted to correcting the federal
constitutional and statutory defects in the LRB House plan,
including the concerns raised in the objection of the Justice
Departnment.® That approach is dictated by the Supreme Court’s

decision in Upham v. Seanon. That case dealt wth the

® To the extent the plaintiffs raise clains that ask that this
court enforce state | aw against the State, they are barred by the
El eventh Anendnent, and this court has no jurisdiction to hear
them whether for injunctive or for declaratory relief. See
Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 106, 121
(1984); Watson v. Texas, 261 F.3d 436, 440-41 (5th Cr. 2001);
Earles v. State Bd. of Certified Public Accountants of La., 139
F.3d 1033, 1039-40 (5th G r. 1998); Hays County CGuardi an v. Suppl e,
969 F.2d 111, 125 (5th G r. 1992).

10 456 U.S. 37 (1982).



reapportionnment of congressional districts in Texas follow ng the
1980 decenni al census. The legislature passed a redistricting
plan, which was submitted to the Justice Departnent for
precl earance. As in this case, the Justice Departnent objected to
the state plan. A three-judge district court renedi ed the probl ens
identified by the Justice Departnent, but also went further, and
changed portions of the map in which the Justice Departnent had
raised no Section 5 concerns. The Suprene Court reversed, noting
that it had “never said that the entry of an objection by the
Attorney GCeneral to any part of a state plan grants a district
court the authority to disregard aspects of the legislative plan
not objected to by the Attorney General.”' The Supreme Court held
that a district court’s nodifications to a state plan, after
obj ections by the Justice Departnent, should be “limted to those
necessary to cure any constitutional or statutory defect.”?*?
Speaker Laney argues that Uphamis not controlling because the
Justice Departnent has raised nore nunerous concerns in this plan
than it did in the 1980 congressional plan. In Uphamand in this
case, because retrogression is neasured against the entire State,
the Justice Departnent objected to the entire plan.®® \Wile our

remedy may affect portions of the nap adjacent to those districts

1 1d. at 43.
2 1 d.

13 See id. at 38 n. 1.



the Justice Departnent addressed in its objection, we nmay not
depart from Upham W address first those federal statutory and
constitutional clains raised by the parties in this case, and then

the Justice Departnent’s objections and our renedy.

1]

A
Looking first to the Balderas plaintiffs’ clains, we find that
the Latino population is not sufficiently conpact or nunerous to
support additional Latino districts. W also find that, under the
totality of the circunstances, the failure to create additiona
Latino majority districts will not prevent full and equal Latino
participation in the political process. Indeed, the creating of
additional districts beyond those in our adopted plan would risk
givingrisetoretrogressioninexisting Latino majority districts.
We conclude that the Bal deras plaintiffs have failed to prove that
Section 2 of the Voting R ghts Act requires the creation of
additional Latino districts based upon allegations of Latino vote

dilution.

4 The Mayfield plaintiffs and Speaker Laney invite us to
recogni ze and sustain a challenge to the LRB pl an based on mnority
influence districts. We reiterate that we have no power to address
such clains. Valdespino v. Al anp Heights Indep. Sch. Dist., 168
F.3d 848, 852-53 (5th Cir. 1999); see also Johnson v. De G andy,
512 U.S. 997, 1008-09 (1994) (declining to decide whether
“influence district” clains are cognizable under section 2 and
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B

The Anps intervenors have simlarity failed to identify a
violation of Section 2 of the Voting R ghts Act that woul d conpel
the creation of an African-Anmerican opportunity district in Tarrant
County. Their proposed mnority opportunity district relies on a
supposed coalition of Latino, Asian, and African-Anerican
popul ations to achieve majority-mnority popul ations, presenting
testi nony that nenbers of these popul ati ons have wor ked t oget her in
canpai gns. The evidence does not persuade us, however, that
Lati nos, Asians, and African- Aneri cans vote cohesively as required
by Thornburg v. Gngles!® so as to constitute a majority in a
singl e-nenber district.*® There is no section 2 violation, and

therefore we have no authority to add an opportunity district.

C
Speaker Laney also argues that <certain districts are
unconsti tutional because they are the product of intentional raci al
discrimnation, in violation of the Equal Protection C ause. W
find no such violation.

Having rejected the parties’ clains, we now address the

citing three prior cases in which the Court simlarly declined to
so decide).

15478, U.S. 30, 50-51 (1986).
1 See Gowe, 507 U.S. at 41; Val despino, 168 F.3d at 852-53.
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Justice Departnent’s objection and fashion a renedy. W det ai

this renmedy bel ow.

|V

Before discussing the Justice Departnent’s concerns and our
remedy, we wish to be clear that our plan is a judicial plan and,
whil e it unavoi dably bears sone resenbl ance to plans submtted by
the parties in certain areas, it is entirely of our own neking.
Therefore it is not subject to the preclearance requirenents of
Section 5 of the Voting Rights Act.?'’

The Justi ce Departnent concl uded that the LRB pl an represent ed
an i nperm ssible retrogression of Latino voting strength in South
and West Texas. Specifically, the Justice Departnent objected to
the loss of a Latino District in Bexar County, as well as the
reduction of Latino voting strength in Districts 35, 38, and 74.
The plan we have adopted addresses all of their concerns.

I n Bexar County, the LRB plan reduced the nunber of majority
Latino districts from seven to six. W reconstituted a seventh
majority Latino district without pairing any Latino incunbents or
splitting any Voter Tabulation D stricts, and we equalized the
| evel of Spanish surnaned registration (SSRV) anong all seven
Latino districts. Each district has an SSRV of at | east 55 percent,

allowing Latinos in those districts to elect a candidate of their

17 Lopez v. Monterey County, 525 U.S. 266, 704-05 (1999).
- 8-



choi ce.

The Justice Departnent also objected to the LRB s proposed
District 38, which reduced the Spani sh surnaned registration | evel
from 70.8 to 60.7 percent. The LRB Plan also renoved over 40
percent of the core of the existing District 38, 90 percent of
whi ch was Latino. To respond to these objections, we nodified the
district. The new district has an SSRV | evel of 73.4 percent and
current District 38 residents nake up 83.1 percent newDi strict 38.
Thus, we preserve the opportunity for Latinos to elect their
candi dat e of choi ce.

Simlarly, the Departnent objected to the proposed District
74, which reduced the Spani sh surnane registration level from64.5
to 48.7 percent. W reconfigured District 74, raising its SSRV
| evel to 54.0 percent, while preserving county |ines as required by
the Texas Constitution. Wile the resulting district still has a
| ower SSRV | evel than the existing District 74, this is necessary
to maintain District 80 as an additional Latino district. The SSRV
level in District 74 is high enough to preserve Latino voting
strength, and does not require us to dismantle District 80 or
radically redrawthe entire state map. The LRB created District 80
as an additional Latino District and our map keeps it as such.

The Justice Departnent al so objected to the proposed District
35. In the LRB plan District 35 paired a Latino i ncunbent and an

Angl o incunbent in a district in which the Anglo had nmaintai ned a

-0-



hi gher proportion of her constituents. Qur nodifications elimnate
the pairing, maintaining a heavily Denocratic District 35 wth no

i ncunmbent, and an SSRV of 51.5%

\%

There being no reason for delay, we direct entry of final
judgnent in this case pursuant to Federal Rule of G vil Procedure
54(b).

So ordered and signed this __ th day of Novenber, 2001.

PATRI CK E. H G3 NBOTHAM
UNI TED STATES Cl RCUI T JUDGE

JOHN HANNAH, JR.
UNI TED STATES DI STRI CT JUDGE

T. JOHN WARD
UNI TED STATES DI STRI CT JUDGE
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