
IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS

EL PASO DIVISION

LEAGUE OF UNITED LATIN AMERICAN
CITIZENS, et al.,

Plaintiffs,
CIVIL ACTION NO.

v. 3:21-cv-00259-DCG-JES-JVB
[Consolidated Action: Lead Case]

GREG ABBOTT, in his official capacity as
Governor of the State of Texas, et al.,

Defendants.

PRIVATE PLAINTIFFS’ REPLY IN SUPPORT OF THEIR SECOND
SUPPLEMENTAL BRIEF REGARDING THE LEGISLATIVE PRIVILEGE

(LULAC V. PATRICK REMAND) (DKT. 725)
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I. The Supreme Court Rejected the Legislators’ View of the Legislative
Privilege.

The U.S. Supreme Court long ago rejected the notion that the legislative privilege

encompasses “all things in any way related to the legislative process.” United States v. Brewster,

408 U.S. 501, 516 (1972); see also Dkts. 725 at 2-4 and 726-2 at 2-3.1 Far from endorsing that

the legislative privilege is “all-encompassing,” Gravel v. United States, 408 U.S. 606, 625

(1972), Supreme Court precedent has long focused on protecting only “inquir[y] into the motives

of legislators,” Bogan v. Scott-Harris, 523 U.S. 44, 55 (1998) (emphasis added) (quoting Tenney

v. Brandhove, 341 U.S. 367, 377 (1951)).

The Legislators skip right past all that, failing to acknowledge—much less grapple

with—this precedent anywhere in their opposition brief. See Dkt. 731. Instead, the Legislators

distort the language and reasoning of LULAC Texas v. Hughes to support their overly expansive

view of the privilege.2 68 F.4th 228 (5th Cir. 2023). But Hughes did not—and could

not—disturb Supreme Court precedent or the Fifth Circuit’s statements that the privilege is

qualified and must be strictly construed. See Dkt. 725 at 3-4.

Nevertheless, the Legislators focus on statements in Hughes that the privilege is

“necessarily broad” and that the privilege “covers all aspects of the legislative process.” Dkt.

731 at 3 (quoting Hughes, 68 F.4th at 235, 236). But as the Supreme Court long ago emphasized,

and to which the Legislators also fail to respond, the Speech or Debate Clause should not be read

to “protect all things in any way related to the legislative process” even though the clause “must

be read broadly.” Brewster, 408 U.S. at 516. Thus, against Brewster and its progeny, and prior

2 Private Plaintiffs incorporate by reference and re-urge here the United States’ argument that the en banc
consideration of Jackson Municipal Airport Authority v. Harkins, No. 21-60312 (5th Cir.) does not support denying
the motions to compel at issue. Dkt. 734 at 3.

1 Private Plaintiffs incorporate by reference and re-urge the arguments in their prior supplemental briefing regarding
the legislative privilege. See Dkts. 725 (Second Supplemental Opening Brief), 709 (First Supplemental Opening
Brief), and 726-2 (Reply in Support of First Supplemental Opening Brief).
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Fifth Circuit precedent, Hughes means only one thing: the privilege continues to protect only

opinions, motives, recommendations, or advice about legislative decisions. Dkt. 725 at 2-4.

II. The Legislative Privilege Does Not Protect Fact-based Information.

Hughes addressed two narrow issues: when the privilege is waived and when it yields.

Dkt. 725 at 4. Despite the Legislators’ suggestion otherwise, the Hughes court had no reason to

address whether the privilege covers fact-based information. See id.

In any event, nothing in Hughes changes that fact-based information falls outside the

scope of the privilege because such information is not an integral part of the deliberative and

communicative process and does not in and of itself reflect a legislator’s opinions or motives.

See supra, Section I; see also 725 at 4-5; Dkt. 709 at 8-13. The Legislators offer the conclusory

assertion that disclosure of factual information will necessarily reveal legislators’ thoughts,

motives, or opinions. Dkt. 731 at 8. But as Private Plaintiffs have previously noted, courts

routinely distinguish between factual information and thoughts, motives, and opinions in the

context of the attorney-client and deliberative process privileges. See Dkt. 725 at 4-5; Dkt. 709

at 10-13. The Legislators thus fail to distinguish the legislative privilege on this ground.

The Legislators’ attempt to distinguish the legislative privilege as “broader” than these

other privileges also falls flat. Dkt. 731 at 8. Conceding that all three privileges promote the

ability to deliberate and communicate freely, the Legislators assert that the legislative privilege is

different because it protects “the legislative process as a whole and the legislators’ ability to

focus on their jobs[.]” Id. But the deliberative process privilege is indistinguishable: it protects

a process—“agency decisionmaking,” U.S. Fish & Wildlife Serv. v. Sierra Club, Inc., 141 S. Ct.

777, 785 (2021)—and “the ultimate purpose of this long-recognized privilege is to prevent injury

to the quality of agency decisions,” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151 (1975).
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Accordingly, the legislative privilege does not shield fact-based information, and the documents

in Exhibit B (Dkt. 725-2) must be disclosed. See Dkt. 725 at 4-5; see also Dkt. 709 at 8-13.

III. The Texas Constitution Limits the Lieutenant Governor’s Legislative Power.

In asserting that the Lieutenant Governor can invoke the legislative privilege over the

documents at issue here, the Legislators argue that Private Plaintiffs “seek to minimize the

Lieutenant Governor’s legislative functions to debating and voting only when the Senate sits as

the Committee of the Whole and casting the tie-breaking vote.” Dkt. 731 at 10. But as Private

Plaintiffs have repeatedly pointed out, it is the Texas Constitution—not Private Plaintiffs—that

imposes that limitation on the Lieutenant Governor’s legislative authority. See, e.g., Dkt. 725 at

5-8. Except as “expressly permitted,” the Lieutenant Governor—a member of the executive

branch—shall not “exercise any power properly attached” to the legislative branch. See Tex.

Const., art. II, § 1; Tex. Const., art. IV, § 1. And the Texas Constitution expressly permits

two—and only two—such instances: (1) “debat[ing] and vot[ing] on all questions” only when

the Senate is “in Committee of the Whole” and (2) “giv[ing] the casting vote” only “when the

Senate is equally divided.” Tex. Const., art. IV, § 16(b). Those circumstances did not happen.

Whatever disagreement the Legislators have with this distribution of legislative power, the text

of the Texas Constitution controls. See Dkt. 526 at 2-3; see also In re Abbott, 628 S.W.3d 288,

293 (Tex. 2021) (“Our goal when interpreting the Texas Constitution is to give effect to the plain

meaning of the text as it was understood to those who ratified it”).

The Legislators’ extratextual argument does not change that outcome. According to the

Legislators, the Texas Constitution affords the Lieutenant Governor legislative power over his

actions antecedent to these two enumerated instances. The Legislators point to out-of-circuit

cases to support their assertion, but Supreme Court precedent—not cases outside of this
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Circuit—control here. And that precedent is instructive: although the President performs a

legislative function in signing or vetoing a bill, see Bogan, 523 U.S. at 55, the President does not

perform a legislative function for any deliberations in Congress prior to a bill’s passage.

Similarly, although the Lieutenant Governor performs a legislative function in certain instances

under the Texas Constitution, he does not perform a legislative function for actions preceding

those instances. Accordingly, and for the reasons expressed in Private Plaintiffs’ prior briefs, the

Lieutenant Governor may not invoke the legislative privilege here. See Dkts. 725 at 5-8. The

documents in Exhibit C (Dkt. 725-3) must therefore be disclosed. See Dkt. 725 at 5-8.

IV. The Legislative Privilege Does Not Protect Information Outside the Period of
Enactment of the Challenged Legislation.

The Legislators sidestep the repeated emphasis by the U.S. Supreme Court that the

legislative privilege covers only integral steps in the legislative process. See Bogan, 523 U.S. at

55; see also Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 504 (1975); Gravel, 408 U.S. at

625. And the Legislators avoid acknowledging the Supreme Court’s observation that, to

determine whether activities “fall within the legitimate legislative sphere,” courts “look to see

whether the activities took place in a session of the House by one of its members in relation to

the business before it.” Eastland, 421 U.S. at 503. Read in that context—and by its plain

language—Hughes’s statement “that the privilege covers legislators’ actions in the proposal,

formulation, and passage of legislation” cannot mean that documents created after the passage of

a bill are privileged. 68 F.4th at 236. After all, a legislator’s thoughts or actions would have no

effect on any legislation after it was sent to the Governor. Thus, post-enactment documents are

not privileged. And because a redistricting bill could not have been proposed or considered prior

to the release of the Census, documents pre-dating the Census are likewise not privileged.

Accordingly, the documents in Exhibit D (Dkt. 725-4) must be produced. Dkt. 725 at 8-10.
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V. The Legislators Have Waived the Privilege Over Information Shared Outside
the Legislative Process.

Hughes did not hold that the legislative privilege covers every communication between a

legislator and third party. Rather, Hughes indicates that, where a legislator does not solicit from

a third party the specific evidence, that evidence has not been “brought . . . into the [legislative]

process.” See 68 F.4th at 237; see also Dkts. 709 at 17-18 and 725 at 10. And in those

circumstances, the privilege has been waived. The Legislators fail to refute this requirement of

solicitation, and fail to show that the documents in Exhibit E (Dkt. 725-5) were brought into the

legislative process. Accordingly, those documents must be produced. See Dkt. 725 at 10.

VI. The Privilege—Where Applicable—Must Yield.

To the Legislators, Hughes stands for the proposition that the privilege cannot yield in

any case alleging violations of the Voting Rights Act and the U.S. Constitution. Dkt. 731 at 4-5.

But Hughes did not reach so broad a holding. Rather, Hughes requires the Court to analyze

whether a particular case constitutes an “extraordinary civil case” in which the privilege should

yield. See 68 F.4th at 238 (cleaned up). For the reasons expressed in Private Plaintiffs’ Second

Supplemental Brief, and which the Legislators fail once again to acknowledge, statewide

redistricting is a sui generis process with little check otherwise against legislative

self-entrenchment. Dkt. 725 at 11-12. As such, and in light of the allegations of racially

discriminatory intent and effect, the privilege must yield where applicable.3 Ex. A (Dkt. 725-1).

VII. Conclusion

For the foregoing reasons, and the reasons expressed in Private Plaintiffs’ prior motions

to compel, Private Plaintiffs respectfully request that the Court compel the disclosure of the

evidence in Exhibits A to E to Private Plaintiffs’ Second Supplemental Brief. Dkt. 725.

3 Contrary to the Legislators’ assertion otherwise, Private Plaintiffs have not effectively abandoned the five-factor
test used by courts in this Circuit to determine whether the privilege yields. See Dkt. 725 at 12 n.9.
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Dated: September 21, 2023 Respectfully submitted,

s/ Nina Perales
Nina Perales
Texas Bar No. 24005046
Fátima Menéndez
Texas Bar No. 24090260
Kenneth Parreno
Massachusetts Bar No. 705747
Julia Longoria
Texas Bar No. 24070166
MEXICAN AMERICAN LEGAL
DEFENSE AND EDUCATIONAL FUND
110 Broadway, Suite 300
San Antonio, TX 78205
(210) 224-5476
nperales@maldef.org
fmenendez@maldef.org
kparreno@maldef.org
jlongoria@maldef.org

ATTORNEYS FOR LULAC PLAINTIFFS

Chad W. Dunn (Tex. Bar No. 24036507)
Brazil & Dunn
4407 Bee Caves Road
Building 1, Ste. 111
Austin, TX 78746
(512) 717-9855
chad@brazilanddunn.com

Mark P. Gaber*
Mark P. Gaber PLLC
P.O. Box 34481
Washington, DC 20043
(715) 482-4066
mark@markgaber.com

Jesse Gaines* (Tex. Bar No. 07570800)
P.O. Box 50093
Fort Worth, TX 76105
(817) 714-9988
gainesjesse@ymail.com
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Molly E. Danahy*
P.O. Box 26277
Baltimore, MD 21211
(208) 301-1202
danahy.molly@gmail.com

Sonni Waknin*
10300 Venice Blvd. # 204
Culver City, CA 90232
(732) 610-1283
sonniwaknin@gmail.com

*Admitted pro hac vice

Counsel for Brooks Plaintiffs

ATTORNEYS FOR BROOKS PLAINTIFFS

Hilary Harris Klein*
N.C. State Bar No. 53711
Mitchell Brown*
N.C. State Bar No. 56122
Katelin Kaiser*
N.C. State Bar No. 56799
SOUTHERN COALITION FOR SOCIAL
JUSTICE
1415 West Highway 54, Suite 101
Durham, NC 27707
Telephone: 919-323-3380
Fax: 919-323-3942
hilaryhklein@scsj.org
mitchellbrown@scsj.org
katelin@scsj.org

David A. Donatti
TX Bar No. 24097612
Ashley Harris
Texas Bar No. 24078344
Thomas Buser-Clancy
Texas Bar No. 24123238
ACLU FOUNDATION OF TEXAS, INC.
P.O. Box 8306
Houston, TX 77288

Tel. (713) 942-8146 Fax. (713) 942-8966
ddonnati@aclutx.org
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aharris@aclutx.org
tbuser-clancy@aclutx.org

Jerry Vattamala*
N.Y. State Bar No. 4426458
Susana Lorenzo-Giguere*
N.Y. State Bar No. 2428688
Patrick Stegemoeller*
N.Y. State Bar No. 5819982
ASIAN AMERICAN LEGAL DEFENSE
AND EDUCATION FUND
99 Hudson Street, 12th Floor
New York, NY 10013
jvattamala@aaldef.org
slorenzo-giguere@aaldef.org
pstegemoeller@aaldef.org

Yurij Rudensky*
N.Y. State Bar No. 5798210
BRENNAN CENTER FOR JUSTICE AT
NYU SCHOOL OF LAW
120 Broadway, Suite 1750
New York, NY 10271
rudenskyy@brennan.law.nyu.edu

*Admitted pro hac vice

ATTORNEYS FOR FAIR MAPS
PLAINTIFFS

s/ Lindsey B. Cohan
Lindsey B. Cohan
Texas Bar No. 24083903
DECHERT LLP
515 Congress Avenue, Suite 1400
Austin, TX 78701
(512) 394-3000
lindsey.cohan@dechert.com

Jon Greenbaum*
Ezra D. Rosenberg*
Pooja Chaudhuri*
Sofia Fernandez Gold*
LAWYERS’ COMMITTEE FOR
CIVIL RIGHTS UNDER LAW
1500 K Street, Suite 900
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Washington, DC 20005
(202) 662-8600
jgreenbaum@lawyerscommittee.org
erosenberg@lawyerscommittee.org
pchaudhuri@lawyerscommittee.org
sfgold@lawyerscommittee.org

Neil Steiner*
DECHERT LLP
1095 Avenue of the Americas
New York, NY 10036
(212) 698-3822
neil.steiner@dechert.com

Robert Notzon
Texas Bar No. 00797934
THE LAW OFFICE OF ROBERT
NOTZON
1502 West Avenue
Austin, Texas 78701
(512) 474-7563
robert@notzonlaw.com

Gary Bledsoe
Texas Bar No. 02476500
THE BLEDSOE LAW FIRM PLLC
6633 Highway 290 East #208
Austin, Texas 78723-1157
(512) 322-9992
gbledsoe@thebledsoelawfirm.com

Attorney only as to Texas NAACP’s claims
related to Texas state senate and state house
plans

Janette M. Louard
Anthony P. Ashton
Anna Kathryn Barnes
NAACP OFFICE OF THE GENERAL
COUNSEL
4805 Mount Hope Drive
Baltimore, MD 21215
(410) 580-577
jlouard@naacpnet.org
aashton@naacpnet.org
abarnes@naacpnet.org
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Attorneys appearing of counsel

*Admitted pro hac vice

ATTORNEYS FOR THE TEXAS STATE
CONFERENCE OF NAACP

s/ George Quesada
George (Tex) Quesada
Texas Bar No. 16427750
Sean J. McCaffity
Texas Bar No. 24013122
SOMMERMAN, MCCAFFITY,
QUESADA & GEISLER, L.L.P.
3811 Turtle Creek Boulevard, Suite 1400
Dallas, Texas 75219-4461
(214) 720-0720
quesada@textrial.com
smccaffity@textrial.com

Joaquin Gonzalez
Texas Bar No. 24109935
Attorney at Law
1055 Sutton Dr.
San Antonio, TX 78228
jgonzalez@malc.org

ATTORNEYS FOR MEXICAN AMERICAN
LEGISLATIVE CAUCUS PLAINTIFFS

Gary Bledsoe
Texas Bar No. 02476500
THE BLEDSOE LAW FIRM PLLC
6633 Highway 290 East #208
Austin, Texas 78723-1157
Telephone: 512-322-9992
gbledsoe@thebledsoelawfirm.com

ATTORNEY FOR CONGRESSPERSONS

s/ Martin Golando
Martin Golando
Texas State Bar No. 24059153
Attorney at Law
2326 W. Magnolia
San Antonio, Texas 78201
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(210) 471-1185
Martin.Golando@gmail.com

ATTORNEY FOR TREY MARTINEZ
FISCHER
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CERTIFICATE OF SERVICE

The undersigned counsel hereby certifies that she has submitted via email a true and

correct copy of the above and foregoing to all counsel of record in this matter on the 21st day of

September 2023.

/s/ Nina Perales
Nina Perales
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