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INTRODUCTION 

Plaintiffs ask this Court to remove proposed constitutional Amendment D from Utah voters’ 

ballots. The Lieutenant Governor has already certified those ballots and sent them to Utah’s 29 coun-

ties for printing. Plaintiffs suggest, falsely, that the language of Amendment D is a state secret. Its text 

has been and will continue to be widely published, including in the Utah Voter Information Pamphlet. 

Plaintiffs demean the State and its voters by suggesting that they are incapable of considering the 

amendment. Plaintiffs also say, paradoxically, that the ballot is a “suppression tactic.” The only sup-

pression tactic is Plaintiffs’ demand to deny 1.73 million Utahns the right to vote. Litigation by a few 

cannot preclude voting by all in Utah. Plaintiffs’ eleventh-hour motion is a dangerous invitation to 

sow confusion and destroy confidence in the election. It must be denied. 

Legislative Defendants ask the Court to order during today’s hearing that Amendment D 

will remain on the ballot. The alternative—an order to remove Amendment D—would inject confu-

sion and potential catastrophic errors into the nearly final ballot-printing process. Such an order would 

also almost certainly preclude appellate review. Ballot printing starts tomorrow; an order striking 

Amendment D would leave virtually no recourse for Utah’s 1.73 million registered voters. Should the 

Court need additional time to consider Plaintiffs’ alternative requested remedy—allowing Amendment 

D to remain on the ballot but ignoring Utahns’ votes cast on Amendment D—Legislative Defendants 

ask the Court to enter an order on that request by Friday, September 13, 2024. That timing is nec-

essary to allow an immediate and expedited appeal, if necessary, to remove any cloud of doubt over 

the election and to give Utahns the confidence that their votes matter and will count. 
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BACKGROUND 

1. In 2018, a citizens’ initiative about Utah redistricting was on the ballot. Proposition 4’s 

self-described intent was to stop “gerrymandering,” install an “Independent Redistricting Commis-

sion,” and impose mandatory redistricting requirements on the Legislature.1  

Out-of-state special-interest groups and labor unions financed Proposition 4, providing $1.5 

million of the $2 million raised by Proposition 4’s sponsors.2 Contributions from Washington-based 

organizations including the National Education Association,3 California-based labor and other organ-

izations,4 and other East Coast groups including the ACLU5 totaled more than $400,000. Proposition 

4’s biggest donor was Houston-based Action Now Initiative, funded by Texans John and Laura Ar-

nold, which contributed more than $1.1 million in actual and in-kind donations.6  

Proposition 4 passed by a 0.6% margin. A majority of voters in 25 of Utah’s 29 counties voted 

against it. The proposition carried only in Salt Lake, Summit, Grand, and Carbon counties.7 Statewide, 

 
1 2018 Utah Voter Information Pamphlet at 78, Utah Office of the Lieutenant Governor, vote.utah.gov/wp-

content/uploads/sites/42/2023/09/2018-VIP.pdf. 
2 Disclosure reports for Better Boundaries, registered as Utahns for Responsive Government, are publicly avail-

able at disclosures.utah.gov/Search/PublicSearch/FolderDetails/1414774.  
3 Contributions came from NEA, Independent Lines Advocacy, Ballot Initiative Strategy Center, and Election 

Reformers Network. See Utahns for Responsive Government Disclosure, “2018 Convention Report Due 4/16/18,” dis-
closures.utah.gov/Search/PublicSearch/FolderDetails/1414774; Utahns for Responsive Government Disclosure, “2018 
September 30th Report”; Utahns for Responsive Government Disclosure, “2018 General Report.” 

4 Contributions came from SEIU United Healthcare Workers, Southwest Regional Council of Carpenters, Op-
erating Engineers Local Union No. 3, and Campaign for Democracy. See Utahns for Responsive Government Disclosure, 
“2018 Convention Report Due 4/16/18,” disclosures.utah.gov/Search/PublicSearch/FolderDetails/1414774; Utahns for 
Responsive Government Disclosure, “2018 General Report”; Utahns for Responsive Government Disclosure, “2018 Year 
End Report.” 

5 Utahns for Responsive Government Disclosure, “2018 Convention Report Due 4/16/18,” disclo-
sures.utah.gov/Search/PublicSearch/FolderDetails/1414774; Utahns for Responsive Government Disclosure, “2018 Pri-
mary Report”; Utahns for Responsive Government Disclosure, “2018 September 30th Report”; Utahns for Responsive 
Government Disclosure, “2018 General Report”; Utahns for Responsive Government Disclosure, “2018 Year End Re-
port.” 

6 Utahns for Responsive Government Disclosure, “2018 Convention Report Due 4/16/18,” disclo-
sures.utah.gov/Search/PublicSearch/FolderDetails/1414774; Utahns for Responsive Government Disclosure, “2018 
September 30th Report”; Utahns for Responsive Government Disclosure, “2018 General Report”; Utahns for Responsive 
Government Disclosure, “2018 Year End Report.” 

7 2018 Election Results at 54, Utah Office of the Lieutenant Governor (Nov. 26, 2018), vote.utah.gov/wp-con-
tent/uploads/sites/42/2023/09/2018-General-Election-Canvass.pdf.  
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more than 512,000 Utahns voted against Proposition 4, or 49.7% of votes cast.8 A mere 6,944 more 

Utahns voted in favor of it, or 50.3% of votes cast.9 

2. In 2020, the Legislature passed Senate Bill 200 with further redistricting reforms. 

SB200 was the product of 15 months of negotiation with Proposition 4’s proponent, Better Bounda-

ries.10 It was described as a “compromise” bill that kept the redistricting commission while 

“preserv[ing] the constitutional prerogatives of the Legislature to do the redistricting consistent with 

[its] constitutional mandate” by converting mandatory provisions in Proposition 4 to discretionary 

provisions.11 It was widely supported—including by Better Boundaries.12 No senator voted against 

SB200.13 Only four house members—three from Salt Lake area districts—voted against it.14  

 3. In November 2021, the Legislature redistricted. The redistricting committee chairs an-

nounced that Utah’s four congressional districts would continue to include urban areas in the Wasatch 

Front along with rural areas, as past districts did.15   

 4. In March 2022, Plaintiffs sued the Utah Legislature. Counts I through IV of their com-

plaint alleged that the congressional districts were unconstitutionally “gerrymandered.” Count V of 

their complaint alleged that S.B. 200’s redistricting reforms violated Plaintiffs’ right to “alter or reform 

their government,” Utah Const. art. I, §2, through initiatives, art. VI, §1. Defendants moved to dismiss. 

This Court denied the motion with respect to Counts I through IV but dismissed Count V. See Doc. 

140, MTD-Op. (Nov. 22, 2022). Relying on Grant v. Herbert, 2019 UT 42, 449 P.3d 122, this Court 

 
8 Id.  
9 Id. 
10 See Utah Sen. Floor Debate at 36:39-37:17, 2020 Gen. Sess. (2020) (Sen. Bramble); House Floor Debate at 

1:32:20-1:33:55, 2020 Gen. Sess. (2020) (Rep. Moss).  
11 Utah Sen. Floor Debate at 35:44-36:38, 2020 Gen. Sess. (2020) (Sen. Bramble).  
12 Bethany Rodgers, Utah Lawmakers, Better Boundaries Explain How They’ve Compromised on the Anti-Ger-

rymandering Law (Feb. 28, 2020), perma.cc/PY4D-MRPH. 
13 Vote Status, Utah Legislature (Mar. 3, 2020), le.utah.gov/DynaBill/svotes.jsp?ses-

sionid=2020GS&voteid=932&house=S 
14 Vote Status, Utah Legislature (Mar. 3, 2020), le.utah.gov/DynaBill/svotes.jsp?ses-

sionid=2020GS&voteid=1039&house=H 
15 Doc. 1, Compl. ¶158 (Mar. 17, 2022). The 2001, 2011, and 2021 plans are available at gis.utah.gov/data/polit-

ical/political-districts. 
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observed that the Legislature’s changes to Proposition 4 were “in line with historical practice.” MTD-

Op. at 59.  

 5. In January 2023, the Utah Supreme Court granted the parties’ cross-petitions for an 

interlocutory appeal of all issues. In July 2024, the Utah Supreme Court decided the interlocutory 

appeal. See League of Women Voters of Utah v. Utah State Legis., 2024 UT 21, --- P.3d --- (“LWV”). The 

Court “retained jurisdiction” over Counts I thought IV. Id. ¶220. As for Count V, the Court “intro-

duced [a] formulation for the first time” for Plaintiffs’ Article I, §2 arguments. Id. ¶76. The Court held 

that when a citizens’ initiative is one to “alter or reform” government, the Legislature may amend such 

initiatives but cannot “impair” them, id. ¶162, unless the Legislature satisfies strict scrutiny, id. ¶215. 

Many times over, the Court repeated that initiatives are not constitutional amendments, id. ¶161, that 

initiatives “cannot violate any other provision of the constitution,” id., that initiatives must be “within 

the bounds of the constitution,” id. ¶¶157, 160, that initiatives must be “exercised in harmony with 

the rest of the constitution,” id. ¶157, and so on. See also id. ¶¶10 n.4, 68 n.16, 135-36 (same). The 

Court issued a limited remand for the parties and this Court to apply that new “formulation.” Id. ¶76.   

 6. Following the decision, Pro-Life Utah, Worldwide Organization for Women, many 

local officials, and Republican party officials joined an open letter calling for a constitutional amend-

ment. See Exhibit A.16 The Sutherland Institute echoed their call. See Exhibit B.17 They wrote that the 

ruling “creates a rigid and unmanageable system that disrupts our republican form of government” 

and “leav[es] Utah vulnerable to the whims of special interests and fleeting majorities.” Exhibit A 

at 1. They said, “The people of Utah should have the opportunity to vote on a constitutional 

 
16 Letter to Governor Spencer Cox, President J. Stuart Adams, and Speaker Mike Schultz (Aug. 16, 2024), ut-

gop.org/wp-content/uploads/2024/08/Open-Letter-Regarding-Utah-Ballot-Initiatives_Updated-1.pdf. 
17 Rick B. Larsen & Scott Anderson, “Opinion: Call for Utah constitutional amendment is about safeguarding 

checks and balances in lawmaking,” Deseret News (Aug. 24, 2024), www.deseret.com/opinion/2024/08/24/utah-consti-
tutional-amendment-safeguards-checks-balances/ (reprinted on Sutherland Institute’s website, sutherlandinsti-
tute.org/call-for-utah-constitutional-amendment-is-about-safeguarding-checks-and-balances-in-lawmaking/). 



 5 

amendment this fall that would clarify the legislative powers vested in the people as well as their elected 

representatives ….” Exhibit B at 4. 

In August 2024, the Utah Legislature announced it would hold a special session to introduce 

a proposed constitutional amendment. “Lawmakers to Convene to Restore and Strengthen the Initi-

ative Process,” Utah State Legislature (Aug. 19, 2024), house.utleg.gov/wp-content/uploads/August-

2024-Special-Session-Statement_Press-Release.pdf. The announcement stated the Legislature would 

“[r]estore and strengthen the long-standing practice that voters, the Legislature, and local bodies may 

amend or repeal legislation.” Id. 

The enrolled copy of the proposed amendment is attached as Exhibit C. It has been readily 

available on the Legislature’s website since August. See Utah S.J.R. 401, 

le.utah.gov/~2024S4/bills/static/SJR401.html. The amendment would revise Article VI of the Utah 

Constitution as follows:  

Article VI, Section 1. Power vested in Senate, House, and People—Prohibition 
on foreign influence on initiatives and referenda. 
 
(1) The Legislative power of the State shall be vested in:  
 

(a) a Senate and House of Representatives which shall be designated the Legisla-
ture of the State of Utah; and  

 
(b) the people of the State of Utah as provided in Subsection (2).  

 
(2)(a)(i) The legal voters of the State of Utah, in the numbers, under the conditions, in 

the manner, and within the time provided by statute, may:  
 

(A) initiate any desired legislation and cause it to be submitted to the 
people for adoption upon a majority vote of those voting on the 
legislation, as provided by statute; or  

 
(B)  require any law passed by the Legislature, except those laws passed 

by a two-thirds vote of the members elected to each house of the 
Legislature, to be submitted to the voters of the State, as provided 
by statute, before the law may take effect.  

 
(ii)  Notwithstanding Subsection (2)(a)(i)(A), legislation initiated to allow, 

limit, or prohibit the taking of wildlife or the season for or method of 
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taking wildlife shall be adopted upon approval of two-thirds of those 
voting. 

 
(b) The legal voters of any county, city, or town, in the numbers, under the con-

ditions, in the manner, and within the time provided by statute, may:  
 

(i)  initiate any desired legislation and cause it to be submitted to the peo-
ple of the county, city, or town for adoption upon a majority vote of 
those voting on the legislation, as provided by statute; or  

(ii)  require any law or ordinance passed by the law making body of the 
county, city, or town to be submitted to the voters thereof, as provided 
by statute, before the law or ordinance may take effect.  

 
(3)(a) Foreign individuals, entities, or governments may not, directly or indi-

rectly, influence, support, or oppose an initiative or a referendum. 
 

(b) The Legislature may provide, by statute, definitions, scope, and en-
forcement of the prohibition under Subsection (3)(a). 
 

(4) Notwithstanding any other provision of this Constitution, the people's ex-
ercise of their Legislative power as provided in Subsection (2) does not limit 
or preclude the exercise of Legislative power, including through amending, 
enacting, or repealing a law, by the Legislature, or by a law making body of 
a county, city, or town, on behalf of the people whom they are elected to 
represent. 

 
Exhibit C at 2-3 (Utah S.J.R. 401 §2).  

The amendment would revise Article I, §2 as follows:  

 Article I, Section 2. All political power inherent in the people.  

All political power is inherent in the people; and all free governments are founded on 
their authority for their equal protection and benefit, and they have the right to alter 
or reform their government through the processes established in Article VI, Sec-
tion 1, Subsection (2) or through Article XXIII as the public welfare may require. 

Exhibit C at 2 (Utah S.J.R. 401 §1).  

The joint resolution proposing the amendment contains the following charge to publish the 

amendment:  

 Section 3. Submittal to voters. 

 The lieutenant governor is directed to submit this proposed amendment to the voters of the 
state at the next regular general election in the manner provided by law. 
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Exhibit C at 3 (Utah S.J.R. 401 §3). 
 

Along with the amendment, the Legislature passed related legislation contingent on the 

amendment’s passage. See Utah S.B. 4003 §7 (2024), le.utah.gov/~2024S4/bills/static/SB4003.html. 

The enrolled copy of the legislation is attached as Exhibit D. It has been readily available on the 

Legislature’s website since August. Id. That legislation would amend Utah’s existing statute governing 

citizens’ initiatives as follows:  

20A-7-212. Effective date of initiative – Deference given to law passed by initiative.  
…  
(3)(a)  The governor may not veto a law adopted by the people.  

(b) The Legislature may amend any initiative approved by the people at any legislative 
session.  

(b) If, during the general session next following the passage of a law submitted to 
the people by initiative petition, the Legislature amends the law, the Legisla-
ture:  

(i) shall give deference to the initiative by amending the law in a manner that, 
in the Legislature’s determination, leaves intact the general purpose of the 
initiative; and  

(ii) notwithstanding Subsection 3(b)(i), may amend the law in any manner de-
termined necessary by the Legislature to mitigate an adverse fiscal impact 
of the initiative.  

Exhibit D at 8-9 (Utah S.B. 4003 §2). That legislation also extended deadlines for referenda. See id. 

§§1, 3 (amending Utah Code §20A-7-105(5)(a)(ii)(B) from 40 days to 60 days and amending Utah 

Code §20A-7-307(3)(a) to give the Lieutenant Governor a corresponding extension of time). And the 

legislation advanced internal deadlines and processes for state officials in response to referenda and 

proposed amendments. See id. §§5-6 (amending deadlines in Utah Code §20A-7-705 and -706); id. §4 

(adding deadline in §20A-7-311 to require Lieutenant Governor to report on referenda signatures). 

Exhibit D at 10-15 (Utah S.B. 4003 §2). 

7. Statewide news outlets covered the amendment’s proposal and passage beginning in 

August—and they have covered it extensively ever since. A non-exhaustive compilation of press 
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coverage is attached as Exhibit E and is also publicly available online.18 National sites including Bal-

lotpedia also reported on the amendment and reprinted its full text.19 The Deseret News reproduced 

 
18 See Hanna Seariac, Utah legislators considering a constitutional amendment on ballot initiatives, Deseret News (Aug. 16, 

2024), www.deseret.com/politics/2024/08/16/utah-constitutional-amendment-ballot-intiatives/; Hanna Seariac, Consti-
tutional amendment over ballot initiatives would help Utah avoid ‘nightmare scenario,’ says Derek Monson, Deseret News (Aug. 17, 2024), 
www.deseret.com/politics/2024/08/17/ballot-initiatives-constitutional-amendment/; Hanna Seariac, Utah majority leaders 
say amendment needed so Utah doesn’t become California, Deseret News (Aug. 20, 2024), www.deseret.com/poli-
tics/2024/08/20/utah-constitutional-amendment-intiatives/; Robert Gehrke, Legislative leaders say fear of California-style laws, 
foreign influence cause to rush constitutional amendment, Salt Lake Tribune (Aug. 20, 2024), www.sltrib.com/news/poli-
tics/2024/08/20/why-legislature-is-rushing-amend/; Ben Winslow, BLOG: Utah legislature puts constitutional amendment on 
citizen initiatives on the November Ballot, Fox 13 (Aug. 21, 2024), www.fox13now.com/news/politics/blog-utah-legislature-
meets-in-special-session-on-citizen-ballot-initiatives; Robert Gehrke, GOP lawmakers vote for power to amend, repeal ballot initi-
atives. Now Utahns get final say, Salt Lake Tribune (Aug. 21, 2024), www.sltrib.com/news/politics/2024/08/21/utah-repub-
licans-pass/; Hanna Seariac, Constitutional amendment will now go to Utah voters, Deseret News (Aug. 21, 2024), 
www.deseret.com/politics/2024/08/21/what-is-utah-constitutional-amendment-on-initiatives/; Clayre Scott & Becky 
Bruce, Cox signs measure, voters to decide on ballot initiative changes in November, KSL (Aug. 21, 2024), kslnewsra-
dio.com/2128577/special-session-ballot-initiative/; Saige Miller & Sean Higgins, GOP supermajority votes for more power over 
ballot initiatives, sends it to Utah voters, KUER 90.1 (Aug. 21, 2024), www.kuer.org/politics-government/2024-08-21/gop-
supermajority-votes-for-more-power-over-ballot-initiatives-sends-it-to-utah-voters; Hanna Seariac, What to know about 
Utah’s special session over changing state constitution, Deseret News (Aug. 21, 2024), www.deseret.com/poli-
tics/2024/08/21/utah-special-session-initiative-amendment/; Emily Anderson Stern, How Utah lawmakers voted on a consti-
tutional amendment to gut voter initiative power, Salt Lake Tribune (Aug. 21, 2024), www.sltrib.com/news/poli-
tics/2024/08/21/how-utah-lawmakers-voted/; Jackie Mitchell, Utah voters to decide on constitutional amendment granting legisla-
ture power to amend or repeal initiatives and banning foreign influence on ballot measures, Ballotpedia News (Aug. 23, 2024), news.bal-
lotpedia.org/2024/08/23/utah-voters-to-decide-on-constitutional-amendment-granting-legislature-power-to-amend-or-
repeal-initiatives-and-banning-foreign-influence-on-ballot-measures/; Katie McKellar, ‘Vote no’: Anti-gerrymandering groups 
launch campaign against Utah constitutional amendment, Utah News Dispatch (Aug. 26, 2024), utahnewsdis-
patch.com/2024/08/26/utah-anti-gerrymandering-groups-campaign-against-constitutional-amendment/; Saige Miller, 
‘Vote no’ rally at the Utah capitol launches opposition to ballot initiative amendment, KUER 90.1 (Aug. 26, 2024), www.kuer.org/pol-
itics-government/2024-08-26/vote-no-rally-at-the-utah-capitol-launches-opposition-to-ballot-initiative-amendment; 
Ethan Rice, Utah constitutional amendment would allow Legislature to repeal initiatives to prohibit foreign influence, Ballotpedia News 
(Aug. 27, 2024), news.ballotpedia.org/2024/08/27/utah-constitutional-amendment-would-allow-legislature-to-repeal-ini-
tiatives-prohibit-foreign-influence/; Hanna Seariac, The cases for and against a Utah constitutional amendment, Deseret News 
(Sept. 2, 2024), www.deseret.com/politics/2024/09/02/what-is-initiative-amendment-utah/; Katie McKellar, Opponents of 
Utah constitutional amendment on voter initiatives decry ‘deceptive’ ballot language, Utah News Dispatch (Sept. 4, 2024), reprinted in 
Yahoo! News, www.yahoo.com/news/opponents-utah-constitutional-amendment-voter-231734615.html; Robert 
Gehrke, ‘Deceptive’ and ‘misleading’: Ballot language to limit voters’ initiative power thrashed by critics—including Republicans, Salt Lake 
Tribune (Sept. 4, 2024), www.sltrib.com/news/politics/2024/09/04/ballot-language-limit-voters/; Hanna Seariac, Ballot 
language on Utah initiative constitutional amendment released, Deseret News (Sept. 5, 2024), www.deseret.com/poli-
tics/2024/09/05/amendment-d-utah/; Bridger Beal-Cvetko, Critics say text of proposed Utah constitutional amendment is ‘mis-
leading,’ KSL.com (Sept. 5, 2024), www.ksl.com/article/51118655/critics-say-text-of-proposed-utah-constitutional-
amendment-is-misleading; Bridger Beal-Cvetko, Groups sue to block ‘misleading’ constitutional amendment from being put on the 
ballot, KSL.com (Sept. 6, 2024), www.ksl.com/article/51120781/groups-sue-to-block-misleading-constitutional-amend-
ment-from-being-put-on-the-ballot; Katie McKellar, ‘Orwellian doublespeak’: Lawsuit asks judge to scrap ‘misleading’ Utah consti-
tutional amendment, Utah News Dispatch (Sept. 6, 2024), utahnewsdispatch.com/2024/09/06/lawsuit-asks-judge-scrap-
misleading-utah-constitutional-amendment-d/; Rob Bishop, Voices: To prevent Utah from becoming California, we must pass the 
ballot initiatives amendment, Salt Lake Tribune (Sept. 9, 2024), www.sltrib.com/opinion/commentary/2024/09/09/rob-
bishop-prevent-utah-becoming/; “Utah Amendment D,” Ballotpedia, ballotpedia.org/Utah_Amendment_D,_Pro-
vide_for_Legislative_Alteration_of_Ballot_Initiatives_and_Ban_Foreign_Contributions_Measure_(2024). 

19 See Ex. E at 134-36 (Jackie Mitchell, Utah voters to decide on constitutional amendment granting legislature power to amend 
or repeal initiatives and banning foreign influence on ballot measures, Ballotpedia News (Aug. 23, 2024), news.bal-
lotpedia.org/2024/08/23/utah-voters-to-decide-on-constitutional-amendment-granting-legislature-power-to-amend-or-
repeal-initiatives-and-banning-foreign-influence-on-ballot-measures/); Ex. E at 151-54 (Ethan Rice, Utah constitutional 
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the Article VI amendment text—the target of Plaintiffs’ preliminary injunction motions—on August 

21, 2024, along with proponents’ and opponents’ commentary,20 and again on September 5, 2024.21 

Similarly, Fox 13, Ballotpedia, and other entities hyperlinked or reproduced the amendment text in 

August and September.22 

8. The Speaker of the House and the President of the Senate submitted a ballot title and 

summary for the proposed Amendment D, as required by Utah Code §20A-7-103(3). The summary 

states23:  

Constitutional Amendment D 
Should the Utah Constitution be changed to strengthen the initiative process by:  
- Prohibiting foreign influence on ballot initiatives and referendums.  
- Clarifying the voters and legislative bodies’ ability to amend laws.  

 
If approved, state law would also be changed to:  
- Allow Utah citizens 50% more time to gather signatures for a statewide referendum.  
- Establish requirements for the legislature to follow the intent of a ballot initiative.  

 
For ( ) Against ( )  

9. The Lieutenant Governor certified Amendment D for ballot printing, along with all 

candidates and other ballot issues, to county clerks on Tuesday, September 3, 2024. See Doc. 339, 

 
amendment would allow Legislature to repeal initiatives to prohibit foreign influence, Ballotpedia News (Aug. 27, 2024), news.bal-
lotpedia.org/2024/08/27/utah-constitutional-amendment-would-allow-legislature-to-repeal-initiatives-prohibit-foreign-
influence/); Ex. E at 254-68 (“Utah Amendment D,” Ballotpedia, ballotpedia.org/Utah_Amendment_D,_Pro-
vide_for_Legislative_Alteration_of_Ballot_Initiatives_and_Ban_Foreign_Contributions_Measure_(2024)).  

20 See Ex. E at 47-52 (Hanna Seariac, What to know about Utah’s special session over changing state constitution, Deseret 
News (Aug. 21, 2024), www.deseret.com/politics/2024/08/21/utah-special-session-initiative-amendment/). 

21 See Ex. E at 218-25 (Hanna Seariac, Ballot language on Utah initiative constitutional amendment released, Deseret News 
(Sept. 5 , 2024), www.deseret.com/politics/2024/09/05/amendment-d-utah/). 

22 See, e.g., Ex. E at 96-119 (Ben Winslow, BLOG: Utah legislature puts constitutional amendment on citizen initiatives on 
the November Ballot, Fox 13 (Aug. 21, 2024), www.fox13now.com/news/politics/blog-utah-legislature-meets-in-special-ses-
sion-on-citizen-ballot-initiatives); Ex. E at 254-68 (“Utah Amendment D,” Ballotpedia, ballotpedia.org/Utah_Amend-
ment_D,_Provide_for_Legislative_Alteration_of_Ballot_Initiatives_and_Ban_Foreign_Contributions_Measure_(2024); 
Ex. E at 192-204 (Katie McKellar, Opponents of Utah constitutional amendment on voter initiatives decry ‘deceptive’ ballot language, 
Utah News Dispatch (Sept. 4, 2024), reprinted in Yahoo! News, www.yahoo.com/news/opponents-utah-constitutional-
amendment-voter-231734615.html); Ex. E at 210-14 (Bridger Beal-Cvetko, Critics say text of proposed Utah constitutional amend-
ment is ‘misleading,’ KSL.com (Sept. 5, 2024), www.ksl.com/article/51118655/critics-say-text-of-proposed-utah-constitu-
tional-amendment-is-misleading); Ex. E at 230-33 (Bridger Beal-Cvetko, Groups sue to block ‘misleading’ constitutional amendment 
from being put on the ballot, KSL.com (Sept. 6, 2024), www.ksl.com/article/51120781/groups-sue-to-block-misleading-con-
stitutional-amendment-from-being-put-on-the-ballot).  

23 2024 General Election Certification at 34-35, Utah Office of the Lieutenant Governor, vote.utah.gov/wp-
content/uploads/sites/42/2024/09/2024-Official-General-Election-Certification.pdf. 
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Decl. of Shelly Jackson ¶12. After the Lieutenant Governor certifies the ballot, it is up to Utah’s 29 

counties to proceed with preparing, proofing, printing, and mailing ballots. Id. ¶¶13-19.  

Plaintiffs contend that the Lieutenant Governor’s certification was not available on the website 

until “mid-day September 4, 2024.” 1st-Mot. 5. Defendants have not had sufficient time to investigate 

or verify that statement.  

10. Late into the evening on September 5, without any prior notice to Defendants or to 

the Court, Plaintiffs filed a motion for preliminary injunction to take Amendment D off the ballot. 

Plaintiffs’ motion “seek[s] to enjoin Defendants from placing proposed Amendment D on the No-

vember 2024 election ballot and if any ballots are issued to voters that include proposed Amendment 

D, seek for the Court to declare and enjoin Amendment D as void.” 1st-Mot. 1. Plaintiffs raised the 

following claims:  

-  The ballot violates the Utah Constitution’s amendment provision, art. XXIII, §1, 
because of the “misleading and false” summary of Amendment D. 1st-Mot. 6-17.  

-  The ballot summary violates Utah Code §20A-7-103(3)(c) because it “fails to dis-
close the actual subject matter of the amendment,” which Plaintiffs say is “elimi-
nating a voter’s fundamental constitutional right to alter or reform their govern-
ment without infringement.” 1st-Mot. 17-18.  

-  The ballot summary violates the Utah Constitution’s Free Elections Clause, art. I, 
§17, because “the language exerts undue influence and coercion upon Utah’s vot-
ers by omitting the central effect of the amendment” and “misleading voters.” 1st-
Mot. 18-21.  

-  The ballot summary violates the Utah Constitution’s free speech and expression 
provisions, art. I, §§1, 15, because it “tricks Utahns into voting for the proposed 
amendment by presenting a false image of the Amendment.” 1st-Mot. 21-24.  

-  The ballot summary violates the Utah Constitution’s right to vote provision, art. 
IV, §2, because “the ballot summary would deceptively cause voters to cast ballots 
contrary to their true will and will unduly influence the election outcome.” 1st-
Mot. 24-25.  

-  The ballot summary violates Utah Constitution art. I, §2’s text that “all free gov-
ernments are founded on their authority for [the people’s] equal protection and 
benefit” and art. I, §27’s similar text because the “government is not ‘free’ if its 
Constitution is amended by deception.” 1st-Mot. 25-26.   
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Then on Saturday, September 7, Plaintiffs filed a second preliminary motion raising an addi-

tional claim:  

-  The ballot violates the Utah Constitution art. XXIII, §1’s text regarding publica-
tion because the amendment text was not printed in “a physical, printed newspa-
per” in “the full two calendar months of September and October.” 2d-Mot. 5-15.  

Both motions contend that the equities favor an injunction because the ballot will cause irrep-

arable harm by leading voters to vote for Amendment D. 1st-Mot. 26-27. They also contend that 

“[i]ncreasing the likelihood of Amendment D being approved by the voters through deceit in turn 

irreparably harms Plaintiffs by threatening their chances of success in the underlying litigation.” 2d-

Mot. 16. Plaintiffs contend that “Defendants are not harmed by being unable to advance a false de-

scription of the proposed Amendment in the November 2024 election.” 1st-Mot. 27. Plaintiffs con-

tend that the serious timing concerns raised by their motion, infra, and any resulting harms were of the 

State’s “own making” and speculated that there was enough time for “briefly delaying.” 2d-Mot. 16. 

And Plaintiffs contend that the public interest favors an injunction because, without an injunction, “a 

fundamental constitutional right that has existed since 1895 would be in jeopardy.” 1st-Mot. 27.  

Noted above, both motions ask the Court to “enjoi[n] Defendants from placing proposed 

Amendment D on the November 2024 election ballot.” 1st-Mot. 28. Alternatively, they ask the Court 

to keep the amendment on the ballot but to forbid counting the votes: “if any ballots are issued to 

voters that include proposed Amendment, Amendment D is declared void and enjoined.” Id.; see 2d-

Mot. 17. For either form of relief, they ask the Court to order “the Lieutenant Governor to notify all 

County Clerks of the injunction such that they are bound by its terms.” 1st-Mot. 28; see also 2d-Mot. 

17 n.5 (“the Court could order the Lieutenant Governor to direct county clerks to post notices at 

polling places and to mail notices along with the ballots informing voters that the Court has ordered 

Amendment D void”). Plaintiffs did not name even one of Utah’s 29 county clerks as a defendant.    
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11. The Lieutenant Governor’s office immediately responded to Plaintiffs’ first prelimi-

nary injunction motion with a declaration about the timing exigencies and the disruption that Plaintiffs’ 

motion would cause. The declaration explained Utah’s decentralized process for ballot printing and 

elections administration, whereby Utah counties prepare and print ballots. Jackson Decl. ¶¶13-19. The 

declaration explained that the Lieutenant Governor had already certified the ballot on September 3 

and sent it to the counties for printing. Id. ¶12. The declaration explained that counties use designated 

printing vendors who “collectively print ballots for over 160 counties throughout the United States,” 

id. ¶15, that “reprinting ballots is estimated to cost up to $3 million,” id. ¶27, and that “[r]eprinting 

may not even be possible given all of the other jurisdictions in the country who are also printing ballots 

at the same time,” id., to say nothing of the “costs associated with re-certifying, re-programming bal-

lots, and re-proofing,” id. The declaration stated that “[a]ltering the ballot on the eve of an election 

jeopardizes the State’s ability to meet the UOCAVA deadline”—a nonnegotiable federal deadline that 

requires the States to mail ballots no later than September 20, 2024—“and to otherwise run an orderly 

election that protects Utahns’ right to vote.” Id. ¶28. The declaration emphasized that Amendment D 

is not the only item on the ballot in this presidential election year and that “[a]ltering the ballot, after 

all of these things have already been certified for the ballot, jeopardizes the orderly election for all 

candidates and issues, not just Amendment D.” Id. ¶29.  

12. On September 9, 2024, the Lieutenant Governor posted the full text of all constitu-

tional amendments, including Amendment D. A copy of the public notice is attached as Exhibit F. 

It is also readily available online. See Public Notice, Full Text of Proposed Constitutional Amendments, 

Utah Lieutenant Governor, ltgovernor.utah.gov/2024/09/09/public-notice-full-text-of-proposed-

constitutional-amendments/. Shown below, the public notice currently appears as the first item in the 

“Latest News” section on the Lieutenant Governor’s homepage:   



 13 

 

Utah Lieutenant Governor, ltgovernor.utah.gov/ (last visited Sept. 9, 2024). As of September 10, 

2024, the public notice is the first Google search result when searching “Utah amendment D full text.”   

13. Leading up to the election, the State will publish Utah’s Voter Information Pamphlet. 

Plaintiffs have relied on past Voter Information Pamphlets already in this remanded litigation. See Doc. 

293, Pls.’ Mot. for Summ. J. at 4, 10, 11, 14 (citing Proposition 4, Utah Voter Information Pamphlet 

(Sept. 3, 2018), vote.utah.gov/wp-content/uploads/sites/42 /2023/09/2018-VIP.pdf). The Voter In-

formation Pamphlet will include the full text of Amendment D and arguments for and against the 

amendment. See Utah Code §§20A-7-701(1), 20A-7-702.5. The Voter Information Pamphlets are 

widely read and familiar to Utah Voters. According to the most recent available study, “almost nine 

out of ten voters” report that “they read all or part of [the Pamphlets] prior to the election.” Peter 

Brien, Voter Pamphlets: The Next Best Step in Election Reform, 28 J. Legis. 87, 102 (2002).  
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13. On September 9, this Court granted Plaintiffs’ request for a status conference and 

ordered responses no later than Wednesday, September 11, 2024, at 10:30 A.M. Counsel for the Leg-

islative Defendants agreed to the expedited schedule with the reservation that the schedule would not 

afford Defendants enough time to research and exhaust all arguments to Plaintiffs’ seven new claims.   

STANDARD OF REVIEW 

Preliminary injunctions are an extraordinary remedy. They are an exception, not the rule. Plain-

tiffs must prove (1) a likelihood of success on the merits, (2) a likelihood of irreparable harm, and that 

(3) the balance of the equities and (4) the public interest favor them. Utah R. Civ. P. 65A(e). In elec-

tions cases such as this one, the Court must be cognizant of “[t]he overriding importance of the pub-

lic’s interest in the integrity of the election process and the breadth of a court of equity’s discretion.” 

In re Cook, 882 P.2d 656, 659 (Utah 1994). Even if a court “find[s] merit” in a claim, a preliminary 

injunction must nonetheless be denied if it will “cause a ‘serious disruption of election process,’ in-

cluding risk of interference with the rights of absentee and other voters.” Id. at 658-59 (quoting Wil-

liams v. Rhodes, 393 U.S. 23, 35 (1968)). And where, as here, Plaintiffs seek a “disfavored” mandatory 

preliminary injunction that would “mandat[e] action” by the Lieutenant Governor (and county elec-

tion officials who are not even parties to this case), “chang[e] the status quo,” and “gran[t] all the relief 

[Plaintiffs] would expect from a trial win,” Plaintiffs face “a heavier burden on the likelihood-of-suc-

cess and the balance-of-harms factors.” FTN-Fort Collins v. City of Fort Collins, 916 F.3d 792, 797 (10th 

Cir. 2019).24 “A mandatory injunction will never be granted where it might operate inequitably or 

oppressively.” Salt Lake County v. Kartchner, 552 P.2d 136, 140 (Utah 1976).   

 
24 See PPAU v. State, 2024 UT 28, ¶86, —P.3d— (“Since we borrowed the preliminary injunction standards from 

the Tenth Circuit, we look to Tenth Circuit caselaw for guidance.”).  
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SUMMARY OF ARGUMENT 

I. This Court can deny Plaintiffs’ motions without reaching the merits. An order to remove 

Amendment D from the ballot will “cause a ‘serious disruption of election process,’ including risk of 

interference with the rights of absentee and other voters.” Cook, 882 P.2d at 659 (quoting Williams, 

393 U.S. at 35). Any such relief would undercut “[t]he overriding importance of the public’s interest 

in the integrity of the election process.” Id.  That alone is grounds for denying relief, even if claims 

have some “merit.” Id. at 658-59.  

II. The motions must also be denied for Plaintiffs’ failure to name county officials. The Court 

lacks jurisdiction to order those non-parties to remove Amendment D from their soon-to-be-printed 

ballots, or alternatively order them not to count votes. See Carlton v. Brown, 2014 UT 6, ¶¶30-32, 323 

P.3d 571. 

III.A. Even if the Court were to reach the merits, Plaintiffs cannot show likely success. Plain-

tiffs’ various claims related to the ballot summary are subjective and one-sided, contrary to other evi-

dence, and contrary to law. Those claims require this Court to assume that Utah voters live under a 

rock—that Utahns are oblivious to extensive press coverage about the amendment and that they are 

unable to read the amendment, which has been widely publicized, will be reprinted in Utah’s 2024 

Voter Information Pamphlet, and will be posted in voting precincts.  

B. Likewise, Plaintiffs’ claim that the amendment has not been properly published fails. Plain-

tiffs never answer the right constitutional question: did “the Legislature” comply with its obligation to 

“cause” the amendment to be published? Utah Const. art. XXIII, §1 (emphasis added). The Legislature 

complied beginning in August, making the amendment text widely accessible on its own website and 

directing the Lieutenant Governor to submit the proposed amendment to the voters “in the manner 

provided by law.” Exhibit C at 3 (Utah S.J.R. 401 §3). Plaintiffs cannot seriously maintain that a 

proposed amendment is “void” unless the Legislature insists that it be reprinted for two continuous 
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months in hard-copy newspapers that no longer exist. Nor can Plaintiffs seriously maintain that the 

proposed amendment is a state secret when it has been widely published in newspapers and online 

since the August special session.  

IV. Plaintiffs give this Court no basis for taking the extraordinary action of removing an 

amendment from the ballot. Such an order would deny 1.73 million registered voters their right to 

vote. Defendants request that this Court so order by today to avoid “jeopardiz[ing] the State’s ability 

to meet the UOCAVA deadline and to otherwise run an orderly election that protects Utahns’ right 

to vote.” Jackson Decl. ¶¶28-29. Nor do Plaintiffs give this Court any basis for concluding that Utahns’ 

votes shouldn’t count. Defendants request that this Court so order by today or no later than Friday, 

September 13. Plaintiffs’ litigation by a few cannot suppress the votes of all Utahns. Given “[t]he 

overriding importance of the public’s interest in the integrity of the election process,” Cook, 882 P.2d 

at 659, the baseless shadow Plaintiffs have cast over Utah’s 2024 election must be cleared immediately.  

ARGUMENT 

I. The equities alone preclude an order removing Amendment D from nearly final 
ballots.  

A. Plaintiffs seek an eleventh-hour change to 1.73 million ballots. Preliminary injunctions are 

always “extraordinary and drastic.” Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). And where, as here, 

Plaintiffs are halting the orderly election processes, there are “considerations specific to election cases” 

that will foreclose injunctive relief. Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (rejecting last-minute elec-

tion changes while expressing “no opinion” on the merits). This is referred to as the Purcell principle 

in federal courts. And that same rule is firm in Utah courts too.  

“The overriding importance of the public’s interest of the election process” will command 

denial of injunctive relief regardless of the “merit” of a plaintiff’s claim. Cook, 882 P.2d at 259. In Cook, 

plaintiffs challenged ballots in September after the ballot preparation process was well underway. Id. 

at 258-59. The Utah Supreme Court refused to “halt the distribution of the voter information 
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pamphlets in current form” or change ballots even though there was “merit to petitioners’ claims.” Id. 

at 258-59. Likewise in Williams v. Rhodes, 393 U.S. 23 (1968)—relied upon by the Utah Supreme Court 

in Cook—plaintiffs established a serious constitutional violation. Id. at 34 (holding Ohio laws restrict-

ing third-party candidates “impose[] a burden on voting and associational rights, which we hold is an 

invidious discrimination, in violation of the Equal Protection Clause”). Nonetheless, the U.S. Supreme 

Court refused to require last-minute changes to ballots because that would cause a “serious disruption 

of election process.” Id. at 35. The Court relied on the State’s representation to the Court that changing 

the ballots was no longer possible. Id. at 34-35. The Court concluded that “it would be extremely 

difficult, if not impossible, for Ohio to provide still another set of ballots.” Id. at 35. The Court em-

phasized that “the confusion that would attend such a last-minute change poses a risk of interference 

with the rights of other Ohio citizens, for example, absentee voters.” Id.  

Defendants have established that the same risk of “serious disruption” will occur here if the 

Court orders Amendment D removed from nearly final ballots. The election process has already be-

gun. See Jackson Decl. ¶¶10-23. The Lieutenant Governor already certified the ballots to county clerks 

for printing on September 3. Id. ¶10. As the Lieutenant Governor’s counsel explained at the status 

conference, ballot preparation and proofing is occurring in real time today and ballot printing starts 

tomorrow. That timing is required because county clerks must finalize all ballots for all counties so all 

UOCAVA ballots statewide can be mailed in 9 days. Missing that deadline violates federal law, with 

disastrous consequences. Id. ¶¶19-23. Simply put—the ballots are no longer even in the Lieutenant 

Governor’s hands. Id. ¶13. They are with Utah’s 29 counties. Id. ¶14. Counties are submitting ballot 

proofs to three “extremely busy” ballot printers who service the entire United States and have fixed 

deadlines. Id. ¶¶15-19. Removing Amendment D would require coordination among all of the counties 

and their separate printers, cost the State “up to $3 million,” risk serious violations of federal law, and 

otherwise “jeopardiz[e] the orderly election for all candidates and issues, not just Amendment D.” Id. 
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¶¶17-29. Ballots are already certified, proofs are already out and, after tomorrow, “[r]eprinting may 

not even be possible given all of the other jurisdictions in the country who are also printing ballots at 

the same time.” Id. ¶¶12, 20, 25.  

Cook requires deference to the Lieutenant Governor’s conclusion: “Altering the ballot on the 

eve of an election jeopardizes the State’s ability to meet the UOCAVA deadline and to otherwise run 

an orderly election that protects Utahns’ right to vote.” Id. ¶28. There is simply not sufficient time to 

order Amendment D removed from nearly final ballots.  

B. Plaintiffs’ response forgets that we are in Utah. See 2d-Mot. 16-17. And in Utah, when an 

injunction would “cause ‘a serious disruption of election process,’ including the risk of interference 

with the rights of absentee and other voters,” it must be rejected. Cook, 882 P.2d at 259. Plaintiffs do 

not grapple with Utah law, nor with analogous federal Purcell principles, which the Utah Supreme 

Court has relied upon, see id., nor with other States abiding by the same election integrity standards. 

See, e.g., League of United Latin Am. Citizens of Iowa v. Pate, 950 N.W.2d 204, 215-16 (Iowa 2020) (applying 

Purcell principle); All. for Retired Americans v. Sec’y of State, 240 A.3d 45, 50 (Me. 2020) (same); Fay v. 

Merrill, 256 A.3d 622, 638 n.21 (Conn. 2021) (same); Moore v. Lee, 644 S.W.3d 59, 65-66 (Tenn. 2022) 

(same). Plaintiffs instead rely on two out-of-state decisions that are inapplicable. See 2d-Mot. 16-17. 

The first case said that “Purcell is inapplicable” in that state “when the relief sought is not injunctive,” 

and it was inapplicable in that case where the plaintiffs did not seek injunctive relief. State ex rel. DeMora 

v. LaRose, 217 N.E.3d 715, 725 (Ohio 2022) (emphasis added). Here, of course, Plaintiffs seek a man-

datory injunction: take Amendment D off the ballot and don’t count any Amendment D votes. See 1-

Mot. 28. Plaintiffs’ second case involved the State’s refusal to remove a candidate from the ballot well 

before the state-law deadline for candidates to request removal from the ballot, see N.C.G.S. §163-113, 

and “neither party in this case dispute[d]” that “a vote for plaintiff in this election will not count,” 

Kennedy v. N.C. State Bd. of Elections, No. 235P24 (N.C. Sept. 9, 2024). Neither decision is a basis for 
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ignoring Utah’s concern for the “overriding importance of the public’s interest in the integrity of the 

election process.” Cook, 882 P.2d at 259.  

C. Nor can Plaintiffs distinguish Cook based on its particular facts. In Cook, plaintiffs waited a 

month to challenge language in voter information pamphlets. 882 P.2d at 658. Here, Plaintiffs will say 

they waited less. But the concern in Cook was a concern about “serious disruption,” and that concern 

is dispositive here. The Lieutenant Governor has established that an order to remove Amendment D 

from the ballot will jeopardize “an orderly election.” Jackson Decl. ¶¶28-29.  

Cook, moreover, requires that “one who seeks to challenge the election process must do so at 

the earliest possible opportunity.” 882 P.2d at 659 (citing Clegg v. Bennion, 247 P.2d 614 (Utah 1952)) (em-

phasis added). Plaintiffs did not do so here. Press coverage about the ballot language, including critical 

coverage, was immediate.25 But Plaintiffs did not alert either Defendants or the Court to the possibility 

of a preliminary injunction motion. Their refusal to do so is especially baffling when the parties were 

engaged in ongoing negotiations and briefing about scheduling issues. Plaintiffs instead waited until 

late on Thursday—after this Court rejected Plaintiffs’ arguments about the summary judgment briefing 

schedule—to demand that Amendment D be removed from already-certified ballots that had been 

sent to the counties. Then they surprised Defendants with a second preliminary injunction motion 

Saturday evening—after the Lieutenant Governor advised it was too late to make changes.  

D. Finally, an order removing Amendment D from the ballot would effectively deprive 1.73 

million Utah voters from any further review. Once ballot printing begins tomorrow, returning Amend-

ment D to the ballot would entail up to $3 million in costs and risk violating federal law. Jackson Decl. 

¶¶27-28. Given those unrebutted timing constraints, Plaintiffs cannot insist on an order today that 

 
25 Ex. E at 180-88 (Robert Gehrke, ‘Deceptive’ and ‘misleading’: Ballot language to limit voters’ initiative power thrashed by 

critics—including Republicans, Salt Lake Tribune (Sept. 4, 2024), www.sltrib.com/news/politics/2024/09/04/ballot-lan-
guage-limit-voters/); Ex. E at 218-25 (Hanna Seariac, Ballot language on Utah initiative constitutional amendment released, Deseret 
News (Sept. 5, 2024), www.deseret.com/politics/2024/09/05/amendment-d-utah/). 
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would deny 1.73 million Utahns their fundamental right to vote on Amendment D without any further 

recourse. Granting such relief would create a “cascade of election chaos” in the eyes of the public. 

Pierce v. N.C. State Bd. of Elections, 97 F.4th 194, 227 (4th Cir. 2024). As the attached declarations estab-

lish, Plaintiffs do not represent all voters. See Exhibit G (Declarations of Kimball Willard, Jody Val-

antine, Bonnie Hyer, Alexis Ence, Eugene Domingo Garate, Chad Saunders, Lesa Sandberg, Vernita 

Brown, Richard Hyer, Stafford Palmieri Sievert). Far from it. Other Utahns are ready to vote on 

Amendment D in the forthcoming election. Exhibit G at 1, 5, 7, 10, 13, 16, 19, 22, 25, 28. They are 

not confused by Amendment D. Exhibit G at 2, 5, 8, 11, 14, 17, 20, 23, 26, 29. They do not find the 

ballot summary to be misleading. Exhibit G at 2, 5, 10, 11, 14, 17, 20, 23, 26, 29. And they have their 

own fundamental right to “alter or reform” their government by voting on Amendment D. Exhibit 

G at 2, 5-6, 8, 11, 14, 17, 20, 23, 26, 29. Removing Amendment D from the ballots today—leaving 

no real meaningful opportunity for further judicial review—will undoubtedly undermine “[c]onfidence 

in the integrity of our electoral processes.” Purcell, 549 U.S. at 4. “Popular election[s]” are “[t]he great 

source of free government.” U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 795 (1995). Yet here, 

Plaintiffs insist on canceling it.  

* 

Defendants ask this Court to deny that Plaintiffs’ request to remove Amendment D from 1.73 

million ballots as soon as practicable. Any changes to the already certified and nearly final ballots 

“jeopardizes the State’s ability to meet the UOCAVA deadline and to otherwise run an orderly election 

that protects Utahns’ right to vote.” Jackson Decl. ¶28. That threat of “serious disruption” alone is 

sufficient grounds for denying Plaintiffs’ motion. Cook, 882 P.2d at 258.   

II. Plaintiffs’ failure to name county officials as defendants makes Plaintiffs’ requested 
relief a nonstarter.    

Plaintiffs cannot establish that their alleged harms will be “‘redressable by a favorable ruling.’” 

Carlton, 2014 UT 6, ¶31 (quoting Clapper v. Amnesty Int’l USA, 568 U.S. 398, 409 (2013)). That 
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redressability requirement is jurisdictional. Id. ¶30. Here, because of Utah’s de-centralized elections 

processes, even if a court “were to agree with” plaintiffs, it “could not grant the relief [they] request.” 

Id. ¶32. As Plaintiffs acknowledge, they want the Court to change the counties’ behavior. See 1st-Mot. 1-

2; 2d-Mot. 17. The Lieutenant Governor certified the ballots two days before Plaintiffs’ first prelimi-

nary injunction motion. Jackson Decl. ¶12. Ballots are in the counties’ hands, not the Lieutenant Gov-

ernor’s. Id. ¶¶13-14. And by Plaintiffs’ own choice, neither the counties nor county officials are parties 

here.  

That fatal redressability problem is analogous to Carlton. There, a putative biological father—

who belatedly learned that his putative daughter was given up for an adoption without his 

knowledge—challenged the Utah Adoption Act’s constitutionality and sought to overturn the adop-

tion and reinstate his parental rights. Id. ¶¶1, 4-11, 32. The Supreme Court concluded that the biolog-

ical father lacked standing “because his injury—the termination of his parental rights—is not redress-

able by a favorable ruling from [the] court.” Id. ¶32. The named defendants (the biological mother and 

the adoption agency) didn’t have “any rights to relinquish,” and the adoptive parents were “not parties 

to [the] proceedings.” Id. The Court held “[b]ecause of the Adoptive Parents’ absence, [it] cannot grant 

the relief that [the plaintiff] seeks.” Id. Similarly, in Jacobson v. Florida Secretary of State, voters and organ-

izations sued the Florida Secretary of State to challenge “the order in which candidates appear on the 

ballot in Florida’s general elections.” 974 F.3d 1236, 1241 (11th Cir. 2020) (en banc). Plaintiffs failed 

to make “the 67 county Supervisors of Elections” parties and still asked the court to stop them “from 

preparing ballots in accordance with [Florida’s] law.” Id. The Eleventh Circuit held that plaintiffs could 

not establish redressability. Id. at 1253-54. An injunction against the Secretary, who was only respon-

sible for certifying, would “not bind the [county] Supervisors who [were] not parties to [the] action.” 

Id. at 1253-54 (cleaned up).  
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Nor can Plaintiffs overcome the redressability problem by asking this Court to “orde[r] the 

Lieutenant Governor to notify all County Clerks such that they are bound by [an injunction’s] terms.” 

Contra 1st-Mot. 28. In Jacobson, the appellate court contemplated such an order and concluded it did 

not overcome the redressability problem. 974 F.3d at 1254. This “‘notice’ theory of redressability 

contravene[d] the settled principle that it must be the effect of the court’s judgment on the defend-

ant—not an absent third party—that addresses the plaintiff’s injury.” Id. (cleaned up). It wasn’t enough 

that an injunction against the Secretary would have “the persuasive effect … on the nonparty Super-

visors.” Id. “If a plaintiff sues the wrong defendant, an order enjoining the correct official who has not 

been joined as a defendant cannot suddenly make the plaintiff’s injury redressable.” Id. at 1255.  

 The same principles apply here. Plaintiffs’ claimed harms are that the ballot summary misleads, 

and Amendment D hasn’t been adequately published. They ask this Court to “enjoin Defendants from 

placing proposed Amendment D on the November 2024 election ballot and if any ballots are issued 

to voters that include proposed Amendment D, … to declare and enjoin Amendment D as void.” 1st-

Mot. 1. But Legislative Defendants do not prepare, print, or mail ballots. Plaintiffs don’t allege other-

wise. The Lieutenant Governor also “does not prepare, print, or mail ballots to voters.” Jackson Decl. 

¶13. And while she has statutory authority to “exercise oversight, and general supervisory authority, 

over all elections,” Utah Code §67-1a-2(2)(a), she “may not assume the responsibilities assigned to the 

county clerks,” id. §67-1a-2(2)(b)(iii), such as providing the ballots for respective counties, id. §20A-5-

405(1)(h). As the Lieutenant Governor’s office has plainly explained, in Utah, elections are run at the 

county level. Jackson Decl. ¶14. And an injunction against Defendants will not bind nonparty county 

clerks to stop ongoing preparation, proofing, printing, mailing, or counting the ballots. This Court 

cannot “infringe upon” Utah’s 29 counties’ ballot printing, preparation, or counting processes “since 

they are not parties to this proceeding.” Carlton, 2014 UT 6, ¶32; see id. ¶28; Jacobson, 974 F.3d at 1254; 
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Fink v. Miller, 896 P.2d 649, 654 n.6 (Utah Ct. App. 1995) (the “trial court exceeded the bounds of its 

authority by directing the actions of a nonparty”).  

Plaintiffs’ contrary arguments—that this Court can order the Lieutenant Governor to “notify 

all County Clerks of the injunction such that they are bound by its terms,” 1st-Mot. 28—would “di-

rect[] the actions of a nonparty” and “exceed[] the bounds of” this Court’s “authority.” Fink, 896 P.2d 

at 654 n.6; see also Jacobson, 974 F.3d at 1254. And it is contrary to Utah law to make the Lieutenant 

Governor “assume the responsibilities assigned to the county clerks.” Utah Code §67-1a-2(2)(b)(iii). 

This Court simply “‘cannot enjoin the actions [of] any person or entity which has not been properly 

served or made a party to this matter.’” Karren v. Karren, 2012 UT App. 359, ¶3, 293 P.3d 1100.   

III. Plaintiffs cannot show they are likely to succeed on the merits. 

 In their first motion, Plaintiffs raise five constitutional claims and one statutory claim that all 

depend on Plaintiffs’ contention that ballot summaries are “mislead[ing].” 1st-Mot. 1. In the second 

motion, Plaintiffs raise an additional constitutional claim that the Legislature did not properly publish 

the proposed constitutional amendment. 2d-Mot. 1. Even if the Court were to reach the merits of 

those claims, Plaintiffs cannot show likely success required for a preliminary injunction.  

A. Plaintiffs’ claims regarding the ballot summary will likely fail.  

Plaintiffs contend that the ballot summary violates Article XXIII, Utah Code §20A-7-103, the 

Free Elections Clause, the Free Speech and Expression Clauses, the Voter Qualification Clause, and 

the Free Government Clause. See generally 1st-Mot. Plaintiffs describe each claim as turning on their 

contention that Amendment D’s ballot summary is “misleading” or “deceptive.” See 1st-Mot. 6-26. 

Legislative Defendants address each claim’s failings in turn.  

1. The ballot summary does not violate Article XXIII (Count 9). 

When the Legislature proposes a constitutional amendment, the Constitution requires the Leg-

islature to submit it “to the electors of the state for their approval or rejection.” Utah Const. art. 
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XXIII, §1. Plaintiffs concede that “Article XXIII can be interpreted as flexible enough to permit a 

summary of the amendment as opposed to the text of the amendment itself” to appear on the ballot. 

1st-Mot. 8. That happens now under state law: “the presiding officers” of the House and the Senate 

“summarize[] the subject matter of the amendment” and “deliver” the “ballot title to the lieutenant 

governor” to be placed on the ballot, Utah Code §20A-7-103(3)(a), (d).  

To Defendants’ knowledge, no Utah court has removed an amendment from the ballot before 

an election—or invalidated votes for that amendment after an election—because the ballot summary 

was allegedly false and misleading. Nor would there be any basis to do so with respect to Amendment 

D. Plaintiffs’ contrary arguments (a) are undermined by their cited cases, including one from the Utah 

Supreme Court; (b) ignore the actual language of the ballot summary; and (c) assume that the full text 

of Amendment D is a state secret. Given those shortcomings, (d) Plaintiffs’ declarations deserve no 

weight. And (e) declarations submitted with Legislative Defendants’ opposition brief confirm that the 

ballot summary is clear, in plain English, and not confusing or misleading.   

a. As Plaintiffs concede (at 8), no Utah court has ever understood Article XXIII to allow 

courts to line-edit or strike a ballot summary for a constitutional amendment for being misleading. 

The best Plaintiffs could do is a case involving a county ordinance—which rejected a ballot-summary 

challenge. Nowers v. Oakden, 169 P.2d 108 (Utah 1946). In Nowers, the Utah Supreme Court observed 

that there was “no general legislative mandate as to how a proposition must be worded on the ballot.” 

Id. at 116. The Court only asked whether “[t]he ballot together with the immediately surrounding 

circumstances of the election must be such that a reasonably intelligent voter knows what the question 

is and where he must mark his ballot in order to indicate his approval or disapproval.” Id. This wasn’t 

a hard test to meet: The Court approved the ballot summary—which said only “Fence Yes” and 

“Fence No”—after “considering all the surrounding circumstances.” Id. 
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Other states’ cases reinforce Nowers. Plaintiffs’ cited cases show that legislatures receive “sig-

nificant deference” “in explaining the proposal to the people.” Wis. Just. Initiative, Inc. v. Wis. Elections 

Comm’n, 2023 WI 38, ¶53, 990 N.W.2d 122; League of Women Voters Minn. v. Ritchie, 819 N.W.2d 636, 

646-47, 648 (Minn. 2012) (giving the legislature “a high degree of deference” and requiring plaintiffs 

to meet a “rigorous standard”); Knight v. Martin, 556 S.W.3d 501, 507 (Ark. 2018) (“liberal construc-

tion” given to the legislature’s summary); Kahalekai v. Doi, 590 P.2d 543, 549 (Haw. 1979) (“manifest 

beyond a reasonable doubt”); see also Advisory Op., 384 So. 3d 122, 127 (Fla. 2024) (“‘a deferential 

standard of review’”). 

Plaintiffs’ cited cases reject claims challenging ballot summaries under this deferential review. 

Wis. Just. Initiative, 2023 WI 38, ¶57 (challenge “do[es] not succeed”); Ritchie, 819 N.W.2d at 651 (“have 

not met their burden”); Knight, 556 S.W.3d at 509 (“has not met his burden”); Breza v. Kiffmeyer, 723 

N.W.2d 633, 636 (Minn. 2006) (“ballot question is not misleading”); Opinion of the Justices, 283 A.2d 

234, 236 (Me. 1971) (“the language of the amendment … is not in conflict with the language of the 

question placed before the voters”); cf. Kahalekai, 590 P.2d at 332 (“disagree[ing]” that “that form of 

the ballot was so irregular as to require the invalidation of the election,” and only finding a handful of 

amendments that were omitted from the ballot and informational booklet defective). Even Plaintiffs’ 

Florida cases have been subsequently limited by a more recent decision rejecting a ballot-summary 

challenge. Advisory Op., 384 So. 3d at 137 (limiting Askew v. Firestone, 421 So. 2d 151 (Fla. 1982), to 

challenges presenting counterfactual ballot summaries and rejecting a challenge over the dissent’s re-

peated citation to Armstrong v. Harris, 773 So. 2d 7 (Fla. 2000)); cf. 1st-Mot. 8-10 (relying on Askew and 

Armstrong).  

Plaintiffs’ cited cases set an exceptionally high bar. They say summaries cannot be “fundamen-

tally counterfactual,” Wis. Just. Initiative, 2023 WI 38, ¶51. For instance, a ballot summary cannot say 

that the amendment would “prohibit something” when it would, in reality, “permit” it. Advisory Op., 
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384 So. 3d at 137 (cleaned up) (quoting Askew, 421 So. 2d at 153). Or that the government would be 

mandated to do something when “‘the actual amendment … has no such mandate at all.’” Wis. Just. 

Initiative, 2023 WI 38, ¶44 (quoting Thompson v. Zimmerman, 60 N.W.2d 416, 423 (Wis. 1953)). Thus a 

ballot summary was fundamentally counterfactual when it told voters that an amendment would make 

executive officials’ terms “limited” to four years when the amendment would, in reality, “extend[] 

[them] from the then period of two years.” Lane v. Lukens, 283 P. 532, 533 (Idaho 1929). So too a 

ballot summary that said a proposed amendment would “provide a debt limitation” when it would in 

fact “remove” it. Ex parte Tipton, 93 S.E.2d 640, 644 (S.C. 1956). So too here—Amendment D’s ballot 

summary is not counterfactual. It identifies Amendment D’s “‘chief features.’” Contra Mot. 12 (citing 

Dacus v. Parker, 466 S.W.3d 820, 823, 826 (Tex. 2015))—limiting foreign influences and clarifying the 

people’s and elected representatives’ respective legislative powers. There is no basis to invalidate it 

because Plaintiffs would have said it differently. See Wis. Just. Initiative, 2023 WI 38, ¶51; Advisory Op., 

384 So. 3d at 137.  

b. At bottom, Plaintiffs fault the ballot summary for not saying that Amendment D “elimi-

nates” a constitutional right. 1st-Mot. 13-14. They fault the summary for using verbs like “strengthen” 

and “clarif[y]” instead. Id.  

The ballot summary is not required to say it “eliminates” a constitutional right. Plaintiffs’ sub-

jective view that Amendment D “eliminates” a right is not grounds for removing or voiding the 

amendment. Courts refuse to “strike a proposal from the ballot based upon an argument concerning 

‘the ambiguous legal effect of the amendment’s text rather than the clarity of the ballot title and sum-

mary.’” Advisory Op., 384 So. 3d at 134; see also Ritchie, 819 N.W.2d at 650-51 (“the effects of the 

amendment at issue” need not be “included on the ballot” “as a condition of upholding the ballot 

question”). The summary was not required to take Plaintiffs’ view. See Wis. Just. Initiative, 2023 WI 38, 

¶54 (rejecting argument that the proposed amendment “could reduce the rights of the accused” where 
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“voters were told [the rights] would be left intact”). Nor is Plaintiffs’ view accurate. Infra 27-28 (dis-

cussing use of “clarif[y]”).  

The ballot summary permissibly uses the verb “strengthen.” Plaintiffs’ contrary arguments 

contradict their own cited cases, giving legislatures “significant deference.” Wis. Just. Initiative, 2023 WI 

38, ¶53; see Ritchie, 819 N.W.2d at 646-47, 648; Knight, 556 S.W.3d at 507; Kahalekai, 590 P.2d at 549. 

Plaintiffs’ critique ignores that, if approved, Amendment D will necessarily strengthen the initiative 

process by prohibiting “foreign individuals, entities, or governments” from “influenc[ing], sup-

port[ing], or oppos[ing] an initiative or a referendums.” Exhibit C at 2 (S.J.R. 401, §2). Plaintiffs don’t 

dispute this fact. Limiting foreign influence will “strengthen the initiative process” by ensuring that 

Utahns’ voices in direct democracy aren’t drowned out. 2024 General Election Certification at 34-35. 

The amendment would also “strengthen” how the initiative process had long been understood. State 

law had said that initiatives could be amended freely by the Legislature. See Utah Code §20A-7-

212(3)(b) (2019); cf. Grant, 2019 UT 42, ¶23. If Amendment D passes, state law will be expressly 

changed to “give deference to the initiative by amending the law in a manner that, in the Legislature’s 

determination, leaves intact the general purpose of the initiative.” Exhibit D at 8-9 (S.B. 4003, §4). 

Plaintiffs cannot dispute that the passage of Amendment D will alter express provisions in state law 

to “strengthen” initiatives.  

The ballot summary permissibly uses the verb “clarif[y].” Describing the amendment to “clar-

ify” is more accurate than describing the amendment to “eliminate” any right. Contra 1st-Mot. 14. 

Because the inquiry is whether “[t]he ballot together with the immediately surrounding circumstances 

of the election” disclose to “a reasonably intelligent voter” “what the question is and where he must 

mark his ballot in order to indicate his approval or disapproval,” context is critical. Nowers, 169 P.2d 

116. That includes the Supreme Court’s recent decision in LWV, which “introduced” a new “formu-

lation” regarding the initiative power “for the first time in [that] opinion.” 2024 UT 21, ¶76. The Court 
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acknowledged its prior decision in Grant, in which the Legislature substantially amended a citizens’ 

initiative. Id. ¶94 n.18; see also MTD-Op. 59 (applying settled understanding of initiative power). And 

the Court “d[id] not resolve”—but has left open—the questions about whether elected representatives 

can amend certain initiatives without implicating strict-scrutiny review, LWV, 2024 UT 21, ¶70, and 

others that will be resolved by further litigation in this Court. The Court said its decision did not apply 

to initiatives with “no reform element.” Id. ¶63 n.15. It declined to say that the Initiative Clause “can-

not form the basis of stand-alone claims” and “[left] that issue for another day.” Id. ¶70. And still the 

Court insisted repeatedly that initiatives must be “within the bounds of the constitution.” Id. ¶92; see 

id. ¶¶10 n.4, 68 n.16, 135-36, 157, 160-61. Following that decision, the Legislature responded to 

Utahns’ call for clarity. See Exhibit A & B. Amendment D does that.  

c. Most fundamentally, Plaintiffs’ quibbling with the ballot summary ignores that voters have 

full and unfettered access to the full amendment text now, in the forthcoming 2024 Voter Information 

Pamphlet, and posted at voting precincts. That is a reason for rejecting Plaintiffs’ invitation to line-

edit the summary. Again, Nowers requires examining not just the ballot summary, but also “all the 

surrounding circumstances” to see whether “a reasonably intelligent voter knows what the question.” 

169 P.2d at 116.  

Other States agree. See Dacus, 466 S.W.3d 827 (“pre-election notices” can “ensur[e] the voters 

were ‘familiar with the amendments and its purposes’” (quoting R.R. Comm’n v. Sterling Oil & Refin. 

Co., 218 S.W.2d 415, 418 (Tex. 1949)). One of Plaintiffs’ cited cases is instructive and undermines their 

claim. In Kahalekai, 590 P.2d at 340, the court examined whether the amendments at issue “were given 

extensive coverage before the election”; whether they were “the subject of widespread publicity in the 

news papers, and on radio and television”; whether voters could obtain the summary of the constitu-

tional convention; and whether the voter informational booklet “contained a digest of the amend-

ments.” Id. This Court should refuse to “assume” that Utahns will “not understand the issue,” as other 
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courts have done. Dutton v. Tawes, 171 A.2d 688, 692 (Md. 1961) (refusing to “assume” that the “people 

who voted … did not understand the issue on which they voted” when there was extensive news 

coverage in major news outlets about a ballot measure); Commw. Tel. Co. v. Pub. Serv. Comm’n, 263 N.W. 

665, 668 (Wis. 1935) (rejecting an election challenge when “information actually given to the electors 

by the notices … in other unofficial publications and circulars” were “undoubtedly” “widespread and 

ample”).  

Here, the “surrounding circumstances” confirm that Amendment D’s summary is valid. Now-

ers, 169 P.2d at 116; see also Kahalekai, 590 P.2d at 340. Utah voters have full access to the full text of 

Amendment D. The text has been available on the Legislature’s website at least since August 2024. 

Utah Legislature, S.J.R. 401, le.utah.gov/~2024S4/bills/static/SJR401.html (attached as Exhibit C). 

The Legislature’s widely publicized special session kicked off extensive and continuous press coverage 

regarding Amendment D. Major news outlets reported on Amendment D, hyperlinked or reproduced 

its text, and gave arguments for and against its passage in great detail. See supra 7-10. On September 5, 

2024, the Deseret News published Amendment D’s amendment to Article VI, which Plaintiffs are 

faulting here. See Exhibit E at 218-25 (Hanna Seariac, Ballot language on Utah initiative constitutional 

amendment released, Deseret News (Sept. 5, 2024), perma.cc/T634-BCLX (“What the text of the pro-

posed amendment says”)). The Deseret News also included arguments for and against the Amend-

ment, the context in which the Legislature proposed the Amendment, and ballot summary in full. Id. 

On September 4, 2024, Utah News Dispatch published an article that included Amendment D’s text, 

a link to the Legislature’s website pertaining to the Amendment, ballot summary, and arguments for 

and against the Amendment. Katie McKellar, Opponents of Utah constitutional amendment on voter initiatives 

decry ‘deceptive’ ballot language, Utah News Dispatch (Sept. 4, 2024), perma.cc/QE3T-GDR8; see also Ex-

hibit E at 192-99 (reprinted on Yahoo! News). And in covering Plaintiffs’ latest maneuver in this case, 

Utah News Dispatch—on September 6, 2024—again published an article that described Amendment 
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D and the accompanying law in great detail, extensively quoted the Amendment’s language, included 

a link to its text, explained the arguments for and against the Amendment, and posted the ballot 

summary. Exhibit E at 237-42 (Katie McKellar, ‘Orwellian doublespeak’: Lawsuit asks judge to scrap ‘mis-

leading’ Utah constitutional amendment, Utah News Dispatch (Sept. 6, 2024), perma.cc/88KV-CHH8). On 

September 5, 2024, KSL similarly published an article that included a link to the Amendment’s full 

text, quoted the Amendment extensively, provided the context of the Amendment, and included ar-

guments for and against it. Exhibit E at 210-14 (Bridger Beal-Cvetko, Critics say text of proposed Utah 

constitutional amendment is ‘misleading’, KSL.com (Sept. 5, 2024), perma.cc/JPU4-DNXH). Ballotpedia 

similarly published an extensive analysis that included Amendment D’s full text, ballot summary, con-

text of the Amendment, and arguments for and against the Amendment. Exhibit E at 254-68 (“Utah 

Amendment D,” Ballotpedia, perma.cc/M9RT-FD3A). And on September 9, 2024, the Lieutenant 

Governor issued a public notice with the full text of the Amendment. Exhibit F.   

In addition, the Lieutenant Governor will soon prepare a Voter Information Pamphlet, which 

will include the full text of the Amendment, an analysis of the Amendment, and any arguments for or 

against its adoption. See Utah Code §§20A-7-701(1), (7), 20A-7-702.5. Voter Information Pamphlets 

have been used in Utah since 1917 to inform the voters about ballot measures and proposed consti-

tutional amendments. See 1917 Utah Laws 202, §2 (requiring pamphlets to contain “a complete copy 

of all constitutional amendments”); see also Utah Lt. Governor, Historical Voter Information Pam-

phlet, vote.utah.gov/historical-voter-information-pamphlets-2/. Voter Information Pamphlets serve 

an important function in informing Utah voters. According to the most recent available study, “almost 

nine out of ten voters” report that “they read all or part of [the Pamphlets] prior to the election.” 

Brien, Voter Pamphlets, 28 J. Legis. at 102. Utah voters don’t just “[take] a cursory glance through the 

pamphlet or pa[y] minimal amount of attention to [them].” Id. Voter Information Pamphlets will be 

accessible for every Utahn online, and the Lieutenant Governor may  make them available at 
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“location[s] frequented by a person who cannot easily access” the internet. Utah Code §20A-7-702.5; 

see also Kahalekai, 590 P.2d at 343 (finding amendments to be “validly ratified” to the extent “the in-

formational booklet … fairly and sufficiently advised the voter of the substance and effect of the 

proposed amendment”).  

Furthermore, the full text of Amendment D will be available to Utah voters at their precincts. 

“Whenever a constitutional amendment is submitted to a vote of the people for their approval or 

rejection,” county clerks must display “in large clear type” the amendment’s full text, showing “the 

original section of the constitution” and “indicat[ing] … any language proposed.” Utah Code §20A-

5-103(1)(a). Utahn voters have full access to—and are already intimately familiar with—the text, con-

text, effect, and arguments for or against Amendment D and its accompanying law. Plaintiffs’ claims 

that Utah voters will somehow be misled is unfounded.  

d. Plaintiffs’ declarations, asserting they are confused, deserve no weight. See State v. Wallace, 

2005 WL 1530798, at *2 (Utah Ct. App. June 30) (“self-serving affidavits are insufficient”). The 

Amendment’s text is widely available now and its effect will continue to be debated in the press and 

in forthcoming Voter Information Pamphlets. Supra 28-29. Plaintiffs’ Declarants say they have “read” 

the ballot summary; it strains credulity that they cannot also “read” Amendment D, the full text of 

which has been publicly available on the Legislature’s website since August.  

e. Legislative Defendants submit with this brief declarations confirming that Amendment D’s 

ballot summary isn’t misleading, Those declarants—registered Utah voters—explain that that they 

intend to vote on Amendment D and have had no trouble finding and reading the full text and con-

sidering its implications. Exhibit G at 1, 5, 7, 10, 13, 16, 19, 22, 25, 29. Nor did they find the ballot 

summary to be misleading or confusing. Exhibit G at 2, 5, 10, 11, 14, 17, 20, 23, 26, 29. These voters 

also explain that they found the ballot summary to be “in clear and in plain English” and they were 

“not confused by either Amendment D’s text or the summary description.” Exhibit G at 2, 5, 8, 11, 
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14, 17, 20, 23, 26, 29. The voters’ declarations confirm that Amendment D’s ballot summary was 

“framed with such clarity as to enable [them] to express their will.” Nowers, 169 P.2d at 116.    

2. The ballot summary does not violate §20A-7-103(3)(c) (Count 10). 

a. Utah Code §20A-7-103(3)(c) directs the Speaker of the House and Senate President to:  

(c)  draft and designate a ballot title for each proposed amendment or question sub-
mitted by the Legislature that: 

 
(i)  summarizes the subject matter of the amendment or question; and 
(ii)  for a proposed constitutional amendment, summarizes any legislation that 

is enacted and will become effective upon the voters’ adoption of the pro-
posed constitutional amendment 

 
Plaintiffs contend that the ballot summary does not lawfully summarize the “subject matter” “because 

it fails to disclose the actual subject matter of the Amendment: eliminating voter’s fundamental con-

stitutional right to alter or reform their government without infringement.” 1st-Mot. 18. For all the 

reasons argued in Part III.A.1, the amendment was not required to say it “eliminates” a constitutional 

right to comply with §20A-7-103(3)(c). 

b. Additionally, Plaintiffs’ statutory claim fails because §20A-7-103 does not create a private 

right of action, nor do Plaintiffs cite any. See 1st-Suppl.-Comp. ¶¶67-77 in 1st-Mot.-Suppl. (Sept. 5, 

2024); see also Bleazard v. City of Erda, 2024 UT 17, ¶47, 552 P.3d 183 (“In the absence of language 

expressly granting a private right of action in the statute itself, the courts of this state are reluctant to 

imply a private right of action based on state law.”). 

3. The ballot summary does not violate the Free Elections Clause (Count 
11).   

For the reasons argued in Part III.A.1, the ballot summary is not misleading, let alone in a way 

that would implicate other constitutional provisions, including the Free Elections Clause. That Clause 

states that “[a]ll elections shall be free, and no power, civil or military, shall at any time interfere to 

prevent the free exercise of the right of suffrage.” Utah Const. art. I, §17.  
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Plaintiffs claim fails because the Free Elections Clause is not self-executing. The Utah Supreme 

Court already held that this Clause is “not … self-executing” and “requires the legislature to provide 

by law for the conduct of elections, and the means of voting, and the methods of selecting nominees 

[for offices].” Anderson v. Cook, 130 P.2d 278, 285 (Utah 1942). By the same token, the Clause requires 

the Legislature to create an enforcement mechanism. But Plaintiffs cite to no private right of action 

that allows them to enforce the Free Elections Clause.  

Even if it were enforceable, Plaintiffs’ claim fails. The Free Elections Clause prohibits intimi-

dation of and undue influence (i.e., bribery) upon voters. See Adams v. Lansdon, 110 P. 280, 282 (Idaho 

1910) (the free elections clause prohibited only “officers, civil or military,” from “meddl[ing] with or 

intimidat[ing] electors”); see also 1 Blackstone, Commentaries on the Laws of England 172 (the free-elections 

analogue in English common law prohibited “executive magistrate[s]” from “employ[ing] the force, 

treasure, and offices of the society, to corrupt the representatives”). Amendment D’s ballot summary 

does none of that. Plaintiffs’ ballot-summary claim also fails even under this Court’s test in the motion-

to-dismiss opinion. Plaintiffs’ voting power isn’t “dilut[ed]” by the ballot summary. MTD-Op. 36. And 

the Utah voters’ declarations confirm that they are able to participate in the election freely with full 

knowledge of the Amendment’s text and summary. See Exhibit G at 1-2, 5-6, 7-8, 10-11, 13-14, 16-

17, 20, 23, 26, 28-29. 

4. The ballot summary does not violate Free Speech or Association rights 
(Count 12).   

For the reasons argued in Part III.A.1, the ballot summary is not misleading, let alone in a way 

that would implicate Free Speech or Association rights. The ballot summary doesn’t compel Utahns 

to vote altogether or vote in a certain way. The ballot summary imposes “no restrictions on speech, 

association, or any other [protected] activities.” Rucho v. Common Cause, 588 U.S. 684, 713-14 (2019). 

As continuous press coverage exemplifies (see generally Exhibit E), Plaintiffs remain “free to engage in 

[free speech or free association] activities no matter what the effect” of the ballot summary “may be.” 
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Id.; cf. Rivera v. Schwab, 512 P.3d 168, 192 (Kan. 2022) (no violation of “a stand-alone right to vote, the 

right to free speech, or the right to peaceful assembly” found by a redistricting legislation). 

5. The ballot summary does not violate the Voter Qualification Clause 
(Count 13).   

For the reasons argued in Part III.A.1, the ballot summary is not misleading, let alone in a way 

that would implicate the Voter Qualification Clause. This Clause simply governs what qualifies a voter 

to vote (U.S. citizenship, age of 18 or older, and Utah residence)—nothing more. See Earl v. Lewis, 77 

P. 235, 238 (Utah 1904) (the Clause “entitles” qualified voters “to vote in the election”). The ballot 

summary does not prevent a qualified voter from casting his vote. See Dodge v. Evans, 716 P.2d 270 

(Utah 1985) (a right to vote not violated when the plaintiff could have “received an absentee ballot 

and cast his vote”). Though Plaintiffs suggests (at 25) that Utahns’ vote will not be “‘meaningful,’” 

they simply “assume” erroneously that Utahns would “not understand the issue on which they [will] 

vot[e].” Dutton, 171 A.2d at 692. And again, the Utah voters’ declarations show that the voters can 

cast their ballot in a meaningful way with the full knowledge of Amendment D’s text and summary. 

In fact, they are concerned that removing Amendment D off the ballot, as Plaintiffs want, “will deprive 

[them] of [their] ability to express [their] support for Amendment D even though both the amend-

ment’s text and the summary of it are clear and not misleading.” Exhibit G at 2, 5-6, 8, 11, 14, 17, 20, 

23, 26, 29.  

6. The ballot summary does not violate the Free Government Clause 
(Count 14).  

For the reasons argued in Part III.A.1, the ballot summary is not misleading, let alone in a way 

that would implicate the Free Government Clause. Additionally, the Free Government Clause is not 

self-executing. It “identifies only a general principle with no justiciable standard or means for putting 

it into effect.” Tesla Motors UT, Inc. v. Utah Tax Comm’n, 2017 UT 18, ¶53, 398 P.3d 55 (rejecting claims 

based on the Free Market Clause). Fundamentally, the Free Government Clause cannot be used to 

weaponize the judicial process to impede the constitutional-amendment process in the way Plaintiffs 
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seek to do here. It is Plaintiffs who are seeking to impede Utahns from having a chance to exercise 

their right to alter and reform through an up-or-down vote on a constitutional amendment. The Utah 

voters’ declarations confirm this point. They want to exercise their right to alter or reform the gov-

ernment by voting on Amendment D. Exhibit G at 2, 5-6, 8, 11, 14, 17, 20, 23, 26, 29. Removing 

Amendment D from the ballot would deprive the voters of their right to alter or reform the govern-

ment and to a free government. 

7. Entertaining Plaintiffs’ assertions raises serious justiciability 
questions.   

Time and again, the Utah Supreme Court has confirmed that the exercise of judicial power is 

not something broadly defined by “preference or whim,” “regardless of how interesting or important 

the matter presented for [the Court’s] consideration.” Utah Transit Auth. v. Loc. 382 of Amalgamated 

Transit Union, 2012 UT 75, ¶20, 289 P.3d 582 ; accord Ogden City v. Stephens, 21 Utah 2d 336, 445 P.2d 

703, 705 (1968) (concluding dispute was a “political question”); State ex rel. Skeen v. Ogden Rapid Transit 

Co., 38 Utah 242, 112 P. 120, 126 (1910) (directing district court to dismiss dispute “to be regulated 

by the Legislature”). Only some disputes are “efficiently and effectively resolved through the judicial 

process.” Jenkins v. Swan, 675 P.2d 1145, 1149 (Utah 1983); see Utah Transit Auth, 2012 UT 75, ¶26 

(court must “vigilantly … with particular care and all humility” assure itself that matter before it is 

within its jurisdiction). Plaintiffs’ desire to line-edit the Amendment D summary is not a dispute to be 

resolved by courts—denying the 1.73 million registered voters any say in the matter. To Defendants’ 

knowledge, Utah courts have never adjudicated such a claim.  

There are no judicially manageable standards for Plaintiffs’ request for a line-level edit of the 

ballot summary. Plaintiffs’ attack on the language—despite extensive and continuous press coverage 

about Amendment D and forthcoming Voter Information Pamphlets—is entirely subjective. Propo-

nents of the amendment immediately described the amendment as one that would clarify the legislative 
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powers vested in the people as well as their elected representatives.26 The ballot summary uses the 

same language. Supra 9. Other voters have now submitted declarations saying they are not confused 

or misled. See Exhibit G at 2, 5, 10, 11, 14, 17, 20, 23, 26, 29. There are no judicially manageable 

standards to second-guess that summary and decide one set of voters’ views is right and the others’ 

are wrong. See Goldwater v. Carter, 444 U.S. 996, 1003-04 (1979) (plurality op.); see also Ogden City, 21 

Utah 2d at 339 (refusing to resolve dispute that would require judicial policymaking). Particularly 

problematic here, there is no way to assess whether the ballot summary would have any material effect 

on voters in ways that implicate Plaintiffs’ claims when Utah (1) disseminates Voter Information Pam-

phlets with the full amendment language and (2) posts the full amendment language at precincts—to 

say nothing of the deluge of press coverage about the amendment text and copious criticism by Plain-

tiffs themselves and their counsel. Supra 8-9. Nor can Plaintiffs ask the Court to second-guess a task 

committed to a different branch of government, as the ballot summaries are. See Utah Code §20A-7-

103(3); see, e.g., Luther v. Borden, 48 U.S. (7 How.) 1, 43 (1849).27  

B. Plaintiffs’ publication claim will likely fail. 

Plaintiffs contend that the Legislature violated the constitutional requirement that it “shall 

cause” a proposed amendment to be published:  

… the Legislature shall cause the [amendment] to be published in at least one newspaper in 
every county of the state, where a newspaper is published, for two months immediately pre-
ceding the next general election.  

 
Utah Const. art. XXIII, §1. In Plaintiffs’ telling, Amendment D—and any other proposed amend-

ment—is void unless the Legislature insists the amendment is published in “a physical, printed news-

paper” continuously for “full two calendar months.” Mot. 8-9. Plaintiffs’ argument is baseless   

 
26 See Ex. B at 4.  
27 Utah’s standard for determining whether a controversy presents a non-justiciable political question mirrors the 

federal standard. See Matter of Childers-Gray, 2021 UT 13, ¶64, 487 P.3d 96 (citing Baker v. Carr, 369 U.S. 186, 217 (1962)). 
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1. Article XXIII’s term “newspaper” is not limited to physical 
newspapers. 

Plaintiffs contend that, because the “internet did not exist in 1895,” “the original public mean-

ing of ‘newspaper’ could only mean a physical, printed newspaper.” 2d-Mot. 8. That argument “bor-

der[s] on the frivolous.” District of Columbia v. Heller, 554 U.S. 570, 582 (2008). That’s like saying the 

First Amendment doesn’t protect the Salt Lake Tribune’s First Amendment press or speech rights 

because the Tribune is now exclusively online and the framers in 1791 and 1896 (for obvious reasons) 

could not have understood “speech” or “press” to include online publications. Or that the Second 

Amendment protects only muskets and firelocks because those were the only “arms” used in 1791. 

All those arguments fail because they assume a specific word—“speech” or “press” or “arms” or 

“newspaper”—do not apply to modern forms of those nouns. “[W]e do not interpret” constitutions 

“that way.” Heller, 554 U.S. at 582; see also Reno v. ACLU, 521 U.S. 844, 849 (1997); see, e.g., Matter of 

Childers-Gray, 2021 UT 13, ¶31, 487 P.3d 96 (explaining that “while sex-change petitions were not 

specifically contemplated at the time of statehood, the judicial power nonetheless includes the power 

to hear such petitions because they ‘resemble other matters our state courts handled at the time of 

statehood’”). The existence of “a new and different medium for communication” by traditional news-

papers matters here. Brown v. Ent. Merchants Ass’n, 564 U.S. 786, 790 (2011). What’s more, the current 

version of Article XXIII was readopted in 1969. S.J.R. (1969). During that period, “newspaper” meant 

“[a] publication … intended for general circulation,” “usually in sheet form,” but not always. Newspa-

per, Black’s Law Dictionary (4th rev. ed. 1968). So the phrase “published in … [a] newspaper,” Utah 

Const. art. XXIII, §1, naturally encompasses publishing in, for example, the Salt Lake Tribune, Deseret 

News, or the Utah News Dispatch. These are publications of general circulation under any fair reading 

of that term. All these news outlets have published stories about the Amendment, including its text, 

links to it, and analysis. See generally Exhibit E.  
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2. Article XXIII asks what “the Legislature” has done, not what others 
have done. 

Plaintiffs’ more fundamental problem is that they fail to answer the right question. They con-

tend, for example, that Amendment D has not appeared in third parties’ public notices and that the 

Lieutenant Governor’s website is too hard to navigate. See 2d-Mot. 3-4, 12. But to establish a violation 

of Amendment XXIII, Plaintiffs must identify what “the Legislature” failed to do to “cause” the amend-

ment to be published. Art. XXIII, §1; see Cause, Webster’s Third New Int’l Dictionary (1966) (defining 

“cause” as “to serve as a cause … of”); accord Cause, Black’s Law Dictionary (4th rev. ed. 1968). Plaintiffs 

cannot do so.  

a. The Legislature took steps to “cause” Amendment D to be published from day one. The 

Legislature publicly announced it would hold a special session to consider a constitutional amendment 

that would “[r]estore and strengthen the long-standing practice that voters, the Legislature, and local 

bodies may amend or repeal legislation.”28 Legislators then introduced S.J.R. 401 with the full text of 

that proposed amendment. Its full text has been available on the Legislature’s website since then. See 

Utah Legislature, S.J.R. 401, le.utah.gov/~2024S4/bills/static/SJR401.html. The enrolled resolution 

with the final language remains on the Legislature’s website today. Id. At any time, news outlets 

could—and did—publish the text and/or provide a link to the Legislature’s website. Supra 8-9.  

What’s more, the Legislature expressly “directed” the Lieutenant Governor on August 22, 

2024, “to submit [Amendment D] to the voters of the state … in the manner provided by law.” Ex-

hibit C at 3 (S.J.R. 401, §3). That directive fully complied with the requirement to “cause” Amend-

ment D to be published. Utah law, in turn, requires the Lieutenant Governor to publish a proposed 

amendment in “Class A notice.” Utah Code §20A-7-103(2). She did so on September 9, 2024. See Lt. 

Governor, 2024 Election Information, vote.utah.gov/current-election-information/ (“Class A Notice 

 
28 “Lawmakers to Convene to Restore and Strengthen the Initiative Process,” Utah State Legislature (Aug. 19, 

2024), house.utleg.gov/wp-content/uploads/August-2024-Special-Session-Statement_Press-Release.pdf. 
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for 2024 Proposed Constitutional Amendments”); See Public Notice, Full Text of Proposed Consti-

tutional Amendments, Utah Lieutenant Governor, ltgovernor.utah.gov/2024/09/09/public-notice-

full-text-of-proposed-constitutional-amendments/. That Class A notice will notify the public about 

various state and local matters, as Plaintiffs acknowledge (see 2d-Mot. 12). See, e.g., Utah Code §17-27a-

1204 (zoning); id. §11-17-16 (bond issuance); id. §§10-9a-204, 17-27a-404 (public meetings and hear-

ings); id. §17C-1-1003 (interlocal agreements); id. §10-9a-208 (public streets); id. §10-3-711 (adoption 

of ordinances).  

Furthermore, the Legislature confirmed that the Lieutenant Governor’s office had sufficient 

non-lapsing funds available in its budget to cover the estimated $8,600 cost “to submit the proposed 

amendment to voters.” Utah Legislature, Fiscal Note – S.J.R. 401, 

le.utah.gov/~2024S4/bills/static/SJR401.html.  

b. Plaintiffs’ contrary arguments—that the Legislature did not sufficiently “cause” Amend-

ment D to be published because of the Lieutenant Governor’s timing or newspapers’ (un)willingness 

to publish—ignore Article XXIII’s text. That text is directed at the Legislature, and it asks about what 

“the Legislature” did—not about what others beyond the Legislature’s control did. That is—did the 

Legislature adequately set the Amendment’s publishing into motion? Yes. It announced the intent of 

the special session; it posted the proposed amendment on its website; and it “directed” the Lieutenant 

Governor to submit Amendment D to the people. Exhibit C at 3 (S.J.R. 401 §3). 

Plaintiffs cannot seriously argue that an Amendment is void if it does not print in newspapers. 

See 2d-Mot. 1. The Legislature has no way to force an unwilling publisher to post the proposed amend-

ment because doing so would constitute compelled speech under the First Amendment. See Moody v. 

NetChoice, LLC, 144 S. Ct. 2383, 2402 (2024) (“The editorial function is an aspect of speech” (cleaned 

up)). Surely, a constitutional amendment doesn’t get “defeat[ed]” just because “a newspaper pub-

lisher” either “intentionally” refuses or “negligently” fail to publish. Bd. of Fund Comm’rs v. Holman, 296 
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S.W.2d 482, 495 (Mo. 1956). And although the Lieutenant Governor has published Amendment D in 

a Class A Notice, Plaintiffs’ critique of her actions are not arguments that can invalidate Amend-

ment D. Even her noncompliance wouldn’t “thwart” the Amendment. Morgan v. O’Brien, 60 S.E.2d 

722, 727 (W. Va. 1948); cf. id. at 727-28 (compliance with publication doesn’t depend on executive 

branch officials who may fail to act “through inadvertence” or seek to defeat an amendment for “per-

sonal or political reasons”).  

c. For similar reasons, Plaintiffs’ arguments about the requirement to publish for “full two 

calendar months of September and October,” 2d-Mot. 9, also fail. The Legislature made Amend-

ment D’s text available as early as August. And on August 22, 2024, the Legislature directed the Lieu-

tenant Governor to publish the amendment. Meanwhile, the Deseret News published articles quoting 

or linking to the proposed Amendment’s text, plus analysis as early as August 2024. See Exhibit E at 

47-52, 75-86. Other major news outlets made the text of the Amendment—and arguments for and 

against it—accessible in early September and continue to do so. See supra 8-9.  

3. The Court cannot declare an amendment void because the Lieutenant 
Governor’s notice issued on September 9, 2024, versus on September 6, 
2024.  

Defendants anticipate Plaintiffs will argue that the amendment is void because the Lieutenant 

Governor’s public notice with the full text of the amendment issued on September 9, 2024, not on 

September 6, 2024. For the foregoing reasons, what the Lieutenant Governor did does not answer 

whether “the Legislature” complied with Article XXIII’s requirements of “the Legislature.” Even if 

the Court disagrees with those arguments, Plaintiffs’ claim still fails.  

Utah courts have never adopted a literal-compliance requirement. “States across this country 

“generally agre[e] that it is sufficient if there is substantial compliance with such publication require-

ments” in their states’ constitutions. Opinion of the Justices, 275 A.2d 558, 561 (Del. 1971); see also, e.g., 

Cooper v. Caperton, 470 S.E.2d 162, 173 (W. Va. 1996) (“untimely publications [do] not warrant declaring 
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the amendment unconstitutional” if there’s “substantial compliance”); Holman, 296 S.W.2d at 495 

(“substantial compliance is sufficient”); State v. State Bd. of Educ. of Fla., 467 So. 2d 294, 296 (Fla. 1985) 

(“Publication of proposed amendments” is “not an essential element” for “amending the Florida Con-

stitution,” and “substantial compliance” is sufficient.”); Lucas v. Berkett, 98 So. 2d 229, 232 (La. 1957) 

(“a substantial compliance … is sufficient”); Opinion of the Justices, 104 So. 2d 696, 668 (Ala. 1958) (“a 

proposed constitutional amendment is validly adopted when there has been substantial compliance 

with” the publication requirement); 16 Am. Jur. 2d Const. L. §32 (2024) (only “[s]ubstantial compli-

ance” is required; “a failure to make publication during a small portion of the prescribed period or in 

every county will not necessarily invalidate the amendment”). Thus, the substantial-compliance rule is 

“the prevailing view among other state courts.” Caperton, 470 S.E.2d at 175.  

Applied here, the Lieutenant Governor’s public notice constitutes more than substantial com-

pliance. On September 9, 2024, she issued Class A Notices on the Election Information website and 

a separate public notice on her official website. Supra 38. The public notice will be available “for two 

months immediately” before the November 5, 2024, election. Utah Const. art. XXIII, §1. In addition, 

Voter Information Pamphlets will soon be published, which will include the full text of the Amend-

ment and the arguments for and against its adoption. Utah Code §20A-7-702.5. And each precinct will 

also have the text of the Amendment available. Id. §20A-5-103(1)(a). All the while, press coverage has 

been voluminous and continuous. See generally Exhibit E; see Kahalekai, 590 P.2d at 340 (considering 

“widespread publicity in the news papers, and on radio and television”). Whatever minor deviations 

Plaintiffs allege, they are harmless based on “information actually given to the electors” and the “wide-

spread and ample” news coverage of Amendment D and its text. Commw. Tel. Co., 263 N.W. at 668; 

see also State Bd. of Educ., 467 So. 2d at 296 (finding amendment valid because any “error” was “harm-

less”). Indeed, no Plaintiff asserts they had any trouble finding the Amendment’s full text. The attached 

declarations from Utah voters remove any doubt that Utahns can find Amendment D’s text and 
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consider its implications. Exhibit G at 2, 5, 10, 11, 14, 17, 20, 23, 26, 29. Plaintiffs cannot demand 

that a constitutional amendment be declared void based on the demeaning assumption that Utah vot-

ers live under a rock and cannot “understand the issue on which they [will] vot[e].” Dutton, 171 A.2d 

at 692. Plaintiffs’ publication claim is likely to fail on the merits and is no basis for Plaintiffs’ extraor-

dinary preliminary-injunction request.   

IV. The Court must refuse Plaintiffs’ request to declare Amendment D votes “void” 
because the balance of the equities and public interest weights strongly against that 
extraordinary remedy.  

In the light of the foregoing, there is no conceivable basis for ordering Amendment D re-

moved from the ballot now. Supra Part I. Also in the light of the foregoing, there is no equitable basis 

to declare Amendment D—and all Utahns’ votes—“void” later. Contra 1st-Mot. 28.  

Plaintiffs request, as alternative relief, that “if any ballots are issued to voters that include pro-

posed Amendment D, Amendment D is declared void and enjoined … post-election.” 1st-Mot. 28. 

They claim that the Court “could order the Lieutenant Governor to direct county clerks to post notices 

at polling place and to mail notices along with the ballots informing voters that the Court has ordered 

Amendment D void….” 2d-Mot. 17 n.5. Simply put, Plaintiffs want this Court to order state and local 

officials to ignore up to 1.73 million Utahns’ votes on Amendment D.  

Plaintiffs cannot establish the stringent preliminary injunction standard is met for that extraor-

dinary relief. See Utah R. Civ. P. 65A(e). Plaintiffs face “a heavier burden” on those factors because of 

the mandatory injunction they seek. FTN-Fort Collins, 916 F.3d at 797. On Plaintiffs’ side of the ledger, 

they have not established likely success on the merits. Supra Part III. Nor can they establish irreparable 

harm based on the same arguments about alleged “deception.” Contra 1st-Mot. 26.29 To conclude 

 
29 Plaintiffs’ second motion adds that they will be irreparable harmed because “the likelihood of Amendment D 

being approved by the voters through deceit … irreparably harms Plaintiffs by threatening their chances of success in the 
underlying litigation.” 2d-Mot. 16. That argument exemplifies the overarching flaw in Plaintiffs’ motion—they want litiga-
tion by a few to preclude voting by all Utahns.  



 43 

otherwise assumes Utahns are unable to read, unable to read news, unable to use the internet, and 

unable to think for themselves. E.g. supra Part III.A.1.c-d; see generally Exhibit E; see also, e.g., Dutton, 

171 A.2d at 692 (refusing to “assume” such things about Maryland voters).  

On the other side of the ledger, the election interference that Plaintiffs seek undermines “the 

functioning of our participatory democracy.” Purcell, 549 U.S. at 4. It would destroy “[c]onfidence in 

the integrity of our electoral processes,” id., especially for those voters who are ready to cast an in-

formed vote on Amendment D. See Exhibit G at 1, 5, 7, 10, 13, 16, 16, 19, 22, 25, 28. A court order 

that creates any uncertainty that Utahns’ votes will not count creates an intolerable “incentive to re-

main away from the polls.” Purcell, 549 U.S. at 4. “Even seemingly innocuous late-in-the-day judicial 

alterations ... can interfere ... and cause unanticipated consequences.” DNC v. Wis. State Legislature, 141 

S. Ct. 28, 31 (2020) (Kavanaugh, J., concurring). There is no basis for such a catastrophic blow to 

Utah’s election. Amendment D has been widely published and widely debated, and there is no basis 

for presuming reasonably intelligent Utah voters will be confused. Supra III.A.1. The balance of harms 

and public interest demand leaving Amendment D on the ballot and counting Utahns’ votes.   

Tellingly, Plaintiffs propose no remedy other than canceling the vote on Amendment D—either 

by removing it from ballots pre-election or ignoring votes post-election. They would deny Utahns 

their fundamental right to vote in “election[s]”—“[t]he great source of free government.” U.S. Term 

Limits, 514 U.S. at 795. Plaintiffs are willing to propose elaborate mandatory injunctions “order[ing] 

the Lieutenant Governor to direct county clerks” to “post notices at polling places and to mail notices 

along with the ballots” explaining the procedural history of this case. 2d-Mot. 17-18 n.5. But they 

propose nothing to effectively allow the vote. Nothing could more undermine “the public’s interest in 

the integrity of the election process,” Cook, 882 P.2d at 659, than denying Utahns their fundamental 

right to vote on Amendment D. 
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CONCLUSION 

For these reasons, the Court should deny Plaintiffs’ motions for preliminary injunction. 
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