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Defendant Don Scott, in his capacity as Speaker of the Virginia House of Delegates, 

respectfully submits this Response in Opposition to Plaintiffs’ Petition for Preliminary Injunctive 

Relief.1 The Court should deny Plaintiffs’ Petition for Preliminary Injunction. First, the Court lacks 

jurisdiction to hear the matter under binding Virginia Supreme Court precedent applying the 

principle of separation of powers, and because plaintiffs lack standing. But even if the Court could 

adjudicate their request, Plaintiffs have failed to establish that they are entitled to the extraordinary 

relief they seek. They fail to show that they are likely to succeed on the merits (indeed, the relief 

they seek cannot be squared with the plain text and history of the Constitution), fail to show that 

they will suffer irreparable harm absent an injunction (which, on its own, requires the Court to 

deny relief), and fail to show that either the balance of equities or the public interest weighs in 

their favor. To the contrary, Plaintiffs seek unprecedented relief that would directly impede core 

legislative functions of the General Assembly and would, in the process usurp the power of the 

people to vote on any constitutional amendment proposed by their duly elected representatives.  

BACKGROUND 

On October 23, 2025, Speaker Scott informed members of the House that he was 

continuing a special legislative session, which was called by the Governor in 2024 but never 

adjourned sine die. See Compl. ¶¶ 23, 26. On October 27, Speaker Scott introduced, and the House 

passed, House Joint Resolution (“HJR”) 6006, which placed legislative items on the agenda for 

the special session, including a “joint resolution proposing an amendment to the Constitution of 

Virginia related to reapportionment or redistricting.” Compl. Ex. D. This is the second time that 

 
1 On October 31, 2025, Plaintiffs filed a Verified Complaint and Petition for Temporary Restraining 

Order and Preliminary and Permanent Injunction. On the same day, the Court denied the petition 

for an ex parte temporary restraining order. A hearing is set for Monday, November 3, 2025, at 

9am. 
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the 2024 special session was continued to address legislative priorities. Earlier this year, the 

General Assembly met in a continuation of the 2024 special session and passed a similar joint 

resolution expanding the scope of items to be addressed.2 See Compl. ¶ 25 (recognizing the 2024 

special session was reconvened in February 2025 and its scope expanded to address the impact of 

the new presidential administration). Fifty-nine members of the House and every member of the 

Senate voted for that joint resolution.3  

On October 29, the House of Delegates passed HJR 6007 by a vote of 50-42, proposing a 

constitutional amendment related to the Commonwealth’s congressional redistricting in light of 

developments around the country. See id. ¶ 29; Compl. Ex. E. The Senate likewise approved the 

proposed amendment on October 31 by a 21-16 vote. See Compl. ¶ 30.4 That same day, Plaintiffs—

the Circuit Court Clerks of Spotsylvania County, Lunenburg County, and Henrico County—

initiated this lawsuit, seeking to short-circuit the legislative process. They erroneously allege that 

the recent actions taken by the General Assembly are ultra vires and void because they were taken 

during the ongoing 2024 special session, which they argue has already concluded or is 

substantively limited to other policy areas. Alternatively, Plaintiffs argue that these actions should 

be considered to have occurred during the General Assembly’s 2026 regular session for purposes 

of amending the Virginia Constitution. Plaintiffs’ sole alleged injury and claim to irreparable harm 

is that they will not be able to comply with ministerial duties set forth under Va. Code § 30-13. 

 
2 Patrick Larsen, General Assembly Gavels Out-Maybe Not For Long, VPM (Feb. 22, 2025), 

https://www.vpm.org/news/2025-02-22/virginia-general-assembly-sine-die-2025-legislation-

budget.  

3 HJR 6004, 2024 Special Session I, https://lis.virginia.gov/bill-details/20242/HJ6004.  

4 HJR 6007, 2024 Special Session I, https://lis.virginia.gov/bill-details/20242/HJ6007.  
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Plaintiffs seek unprecedented injunctive relief that would directly interfere with the 

legislative process: a prohibition against (1) entry of HJR 6007 into the journals of the two 

chambers of the General Assembly, (2) referral of HJR 6007 to the 2026 regular session of the 

General Assembly, and (3) publication of HJR 6007 to the clerks of the circuit courts, purportedly 

pursuant to Va. Code § 30-13. See Compl. at 15. They further seek to directly impede the legislative 

process by demanding a judicial order enjoining the leaders of the current General Assembly from 

enrolling HJR 6007, signing it, and referring it to the 2026 regular session. See id. at 16. For the 

reasons set forth herein, Plaintiffs’ requested relief should be denied.  

LEGAL STANDARD 

To obtain preliminary injunctive relief, a movant must first establish that they will “suffer 

irreparable harm without the preliminary injunction.” Cartograf USA, Inc. v. Comerica Bank, 85 

Va. App. 1, 19 (2025) (quoting Va. Sup. Ct. R. 3:26(c)). Even if that threshold requirement has 

been met, however, the Court “must determine whether three factors support the issuance of the 

injunction: (1) the movant has asserted a legally viable claim based on credible facts that will more 

likely than not succeed on the merits; (2) the balance of hardships favors granting the preliminary 

injunction; and (3) the public interest, if any, supports the issuance of a preliminary injunction.” 

Id. (citation modified) (quoting Va. Sup. Ct. R. 3:26(d)). “A preliminary injunction may be issued 

only if it is supported by factors [(1)] and [(2)], and [if] it is not contrary to the public interest in 

factor [(3)].” Va. Sup. Ct. R. 3:26(d) (emphasis added). In all cases, “a preliminary injunction is 

an extraordinary remedy.” Levisa Coal Co. v. Consolidation Coal Co., 276 Va. 44, 53 (2008). 

ARGUMENT 

The Court should decline to consider the petition at the threshold, because it lacks 

jurisdiction to adjudicate Plaintiffs’ claims at all: First, because the claims are nonjusticiable under 

binding Supreme Court of Virginia precedent applying separation of powers, and second, because 
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Plaintiffs have failed to show that they have standing to pursue these claims to begin with. But 

even if the Court were to reach Plaintiffs’ claims, the preliminary injunction motion should be 

denied because Plaintiffs have failed to show that they satisfy the requirements for extraordinary 

relief in any case. And in this case, the nature of the injunction requested makes it an even more 

extraordinary remedy. To grant that relief would impose judicial handcuffs on the General 

Assembly as it exercises its exclusive legislative power and effectively preclude the people from 

voting on any proposed constitutional amendment referred by their duly elected representatives. 

I. The Court lacks jurisdiction to adjudicate Plaintiffs’ claims. 

A. Plaintiffs’ claims are not justiciable under the separation of powers. 

Plaintiffs seek to enjoin the Defendants from performing their legislative functions during 

the special legislative session. See Compl. at 15 ¶¶ D, E. In so doing, Plaintiffs ask this Court to 

adjudicate nonjusticiable questions in violation of the constitutional separation of powers. 

In Scott v. James, a case addressing materially identical circumstances over a century ago, 

the Supreme Court of Virginia held that the very relief requested by Plaintiffs here—enjoining 

officials from performing statutory duties to effectuate a constitutional amendment—would 

“manifestly be an unwarranted interference by the courts with the constitutional processes of the 

legislative department,” and was therefore nonjusticiable. 114 Va. 297, 304 (1912). In that case, a 

“citizen and taxpayer” sought to enjoin the Secretary of the Commonwealth from transmitting to 

circuit court clerks a proposed constitutional amendment passed by the General Assembly. Id. at 

299. Like Plaintiffs here, Scott alleged that the General Assembly passed the amendment through 

an unconstitutional procedure. Id. at 298, 302. The Supreme Court of Virginia denied relief, 

explaining that no “court of equity, nor any tribunal of the judiciary department of government, is 

authorized to interfere with the process of legislation.” Id. at 304 (emphasis added). This includes 

the constitutional amendment process: “[A]mending of the Constitution is the making of a 
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permanent law for the people of the state . . . and the courts cannot interfere to stop any of the 

proceedings while this permanent law is in the process of being made.” Id. (emphasis added).5 

In this case, Plaintiffs seek precisely the same relief that the Supreme Court of Virginia 

found beyond the judiciary’s power in Scott—and more. The only difference is that, today, the duty 

of transmitting a proposed amendment to the county clerks for publication falls, by statute, on the 

Clerk of the House of Delegates instead of the Secretary of the Commonwealth. Compare Va. Code 

§ 30-13 (“[T]he Clerk of the House of Delegates shall have published all proposed amendments to 

the Constitution for distribution from his office and to the clerk of the circuit court of each county 

and city two copies of the proposed amendments, one of which shall be posted at the front door of 

the courthouse and the other shall be made available for public inspection. Every clerk of the circuit 

court shall complete the posting required . . . and shall certify such posting to the Clerk of the 

House of Delegates.”), with Scott, 114 Va. at 301 (“[T]he Secretary of the Commonwealth shall 

cause to be sent to the clerks of each county . . . copies of this [proposed constitutional amendment] 

. . . and it shall be the duty of said clerks to deliver the same to the sheriff for distribution, whose 

duty it shall be forthwith to post the said copies at some public place in each election district.”). 

Here, as was true of the Secretary in Scott, the General Assembly has chosen the House clerk and 

 
5 The Constitution provides that the whole of the “legislative power of the Commonwealth shall 

be vested in a General Assembly.” Va. Const. art. IV, § 1. The “legislative power” is the power to 

“enact laws or to declare what the law shall be,” which stands in contrast to the “judicial power,” 

the power to “declare what law is or has been.” Wise v. Bigger, 79 Va. 269, 274 (1884) (quoting 

Wolfe v. McCaul, 76 Va. 876, 880 (1882) (emphasis in original)); see Va. Const. art. VI, § 1. The 

legislative power includes all the duties of elected representatives as well as officers—including 

clerks—of the General Assembly, such as transmitting, printing, reading, and recording bills. See 

Va. Const. art. IV, § 11 (stating that “[n]o bill shall become a law unless, prior to its passage,” it 

has been (a) “reported,” (b) “printed,” (c) “read,” and (d) the votes on it have been “recorded in 

the journal” ). The legislative power and process also includes “the duty of the General Assembly 

to submit such proposed . . . amendments to the voters qualified to vote in elections by the people, 

in such manner as it shall prescribe.” id. art. XII, § 1.  
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circuit court clerks as part of the “manner” in which it will submit any proposed amendment to the 

people. See Va. Code § 30-13. To enjoin those actions would intrude upon the legislative process 

by thwarting the General Assembly from carrying out its constitutionally prescribed role. That 

relief is squarely foreclosed by Scott. 

The same is true of Plaintiffs’ request to enjoin the House and Senate Clerks from entering 

the proposal in the chambers’ journals, referring the proposal to the next legislative session, and 

“otherwise taking any actions to advance the current proposal.” Compl. at 15 ¶ D. As legislative 

officers, the Legislative Clerks’ recording, transmitting, referring, and any similar duties are 

plainly core legislative functions unreachable by the judicial power. See Scott, 114 Va. at 304; Va. 

Const. art. IV, §§ 1, 11. Courts may not “interfere to stop any of the proceedings while this 

permanent law is in the process of being made.” Scott, 114 Va. at 304. That includes all steps 

necessary to submit the proposed amendment to the voters and enact it. 

Nor does the separation of powers permit the Court to enjoin defendants Scott and Earle-

Sears from performing their core legislative functions such as enrolling, signing, and referring the 

proposed constitutional amendment to the 2026 general session. Compl. at 15 ¶ D. Courts, 

applying the reasoning of Scott, have consistently rejected similar requests for judicial interference 

in the proceedings of a coordinate branch of government. E.g., Marshall v. Warner, 64 Va. Cir. 

389, 2004 WL 963528, at *3 (Richmond Cir. Ct. Apr. 29, 2004) (refusing to enjoin President of 

Senate and Speaker of House of Delegates from signing bills passed by their respective chambers, 

as well as House Clerk from transmitting bills to Governor for signature, because doing so would 

require the court to impermissibly “intervene in the business of the legislature” (citing Scott, 114 

Va. at 304)); McEachin v. Bolling, 84 Va. Cir. 76, 2011 WL 10909615, at *3 (Richmond Cir. Ct. 

Dec. 16, 2011) (refusing to enjoin Lieutenant Governor from casting tie-breaking vote on bills in 
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the Senate because the court “cannot intervene in the normal operating procedures of the Senate”). 

The relief sought here would similarly interfere with the legislative process and, just as in Scott, 

Marshall, and McEachin, would grind the legislative process to a halt. That is precisely the sort of 

“manifestly . . . unwarranted” intervention in the legislative process that the Virginia Supreme 

Court has forbidden. Scott, 114 Va. at 304. 

B. Plaintiffs lack standing.  

Separate from the fatal barrier imposed by Scott, Plaintiffs’ claims are nonjusticiable for 

yet another reason: they lack standing to pursue them. See Morgan v. Bd. of Supervisors of Hanover 

Cnty., 302 Va. 46, 58 (2023) (“Standing to sue is part of the common understanding of what it 

takes to make a justiciable case.”). The standing requirement “ensure[s] that the person who asserts 

a position has a substantial legal right to do so and that his rights will be affected by the disposition 

of the case.” Cupp v. Bd. of Supervisors of Fairfax Cnty., 227 Va. 580, 589 (1984). This requires a 

complainant to “allege facts demonstrating a particularized harm to some personal or property 

right, legal or equitable, or imposition of a burden or obligation upon the petitioner different from 

that suffered by the public generally.” Friends of the Rappahannock v. Caroline Cnty. Bd. of 

Supervisors, 286 Va. 38, 48 (2013) (citation modified); see also Howell v. McAuliffe, 292 Va. 320, 

330, (2016) (“It is incumbent on petitioners to allege facts sufficient to demonstrate standing.”). 

Plaintiffs’ only alleged injury is that they will be placed in an “impossible position” because 

they cannot comply with § 30-13 and will thus be required to “violate their oaths of office.” Compl. 

¶¶ 43–44. As explained further below, infra Section II.D, this assertion is based on a misreading 

of § 30-13. But even if Plaintiffs’ understanding of § 30-13 were correct, performing a ministerial 

duty that is inconsistent with the clerks’ subjective view of the law is not an injury in fact. Plaintiffs 

do not allege that they are likely to face any consequences as a result of this purported violation. 

Complying with a law that one believes to be invalid is not, without more, an injury in fact. See 
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TransUnion LLC v. Ramirez, 594 U.S. 413, 427 (2021) (“[A]n injury in law is not an injury in 

fact.”). That circular reasoning would render the standing requirement a nullity. If that were the 

case, any public official charged with implementing any legislative enactment would have standing 

based on their personal view of the law. Courts in Virginia have rightly rejected this theory of 

standing. See Marshall, 2004 WL 963528, at *2 (“Assuming that the Plaintiffs are correct that they 

will be required to vote against their oath of office in voting for a bill that they consider to be 

unconstitutional, abstain, or vote their conscience against such a bill, this does not amount to a 

cognizable injury for the purpose of standing.”). 

II. Plaintiffs are unlikely to succeed on the merits of their claims. 

Even if the Court could reach the merits of Plaintiffs’ claims, they have failed to show they 

are likely to succeed. First, HJR 6006—and HJR 6007, adopted pursuant to it—was a 

constitutional exercise of the General Assembly’s legislative power, as confirmed by the 

constitutional text and history and longstanding legislative precedent. Second, Plaintiffs—and 

Attorney General Jason Miyares—are plainly wrong that the “next” general election is the 2027 

general election. The next election is tomorrow, November 4. And third, Plaintiffs’ understanding 

of their obligations under Va. Code § 30-13 is at odds with the statutory text and constitutional 

history.  

A. The special legislative session continued by HJR 6006 is constitutional. 

HJR 6006 is a constitutional exercise of the legislative power. First, Virginia’s Constitution, 

unlike those of other states, does not limit the General Assembly’s power to take up any business 

it deems appropriate at a special session. And second, HJR 6006 did not convene a new special 

session, but rather continued the existing special session that was never adjourned. The fact that 

an intervening regular legislative session occurred between those portions of the special session 

does not change the analysis. 
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1. The General Assembly may set the agenda for a special session. 

In Virginia, the power to set the agenda for a legislative session—including a special 

session—lies with the General Assembly, not the Governor. The Constitution provides that the 

whole of the “legislative power of the Commonwealth shall be vested in a General Assembly.” Va. 

Const. art. IV, § 1. The “authority of the General Assembly shall extend to all subjects of legislation 

not” otherwise forbidden by the Constitution in Article IV, § 14, or other specific provisions. See 

id. art. IV, § 14 (emphasis added). As then-Attorney General John Marshall Coleman explained in 

a 1982 official opinion: “The Virginia Constitution is not a grant of powers to the General 

Assembly, but a statement of limitations on its otherwise plenary powers. In the absence of such 

restrictive provisions, the legislative power of the General Assembly, when convened in special 

session, is as broad as its powers in its regular sessions.” Ex. 3 (1981-82 Va. Rep. Att’y Gen. 188). 

The Virginia Constitution grants the Governor the power to “convene the General 

Assembly on application of two-thirds of the members elected to each house thereof, or when, in 

his opinion, the interest of the Commonwealth may require.” Va. Const. art. V., § 5; see also id. 

art. IV, § 6. To “convene” means to “to cause to assemble,” or “to come together in a body.” 

Convene, Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/convene 

(last visited Nov. 2, 2025). That is the extent of the Governor’s role. Unlike in other states, “[t]he 

Virginia Constitution does not grant authority to the Governor to limit or restrict the powers of the 

legislature at a special session. Neither does it limit the General Assembly to the subject matter 

specified in the Governor’s proclamation which convenes the special session.” Ex. 3. 

Plaintiffs contend that within Article IV, § 6 and Article V, § 5 lies an unwritten executive 

power to restrict what legislation the General Assembly may consider while sitting in a special 

session. Their argument flows not from the constitutional text, but from a significant misreading 

of Virginia’s constitutional history. Plaintiffs claim that the new Virginia Constitution ratified in 
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1971 radically expanded the Executive’s power over special sessions of the General Assembly. See 

Compl. ¶¶ 14–16. They state, incorrectly, that this specific power to convene a special session “was 

first adopted in the revised Constitution of Virginia in 1971.” Id. ¶ 14. And they claim that this 

change left the General Assembly without any constitutional power to expand the scope of matters 

to be considered at an existing special session. Id. ¶¶ 15–16. That, too, is incorrect.  

To start, Plaintiffs’ initial premise that special sessions are an invention of the 1971 

Constitution is wrong. Virginia’s 1902 Constitution also granted the Governor the power to 

convene a special session—and it similarly lacked any textual limitation on the General 

Assembly’s legislative power to set its own agenda. Va. Const. art. V, § 73 (1902) (“The Governor 

shall . . . convene the General Assembly on application of two-thirds of the members of both houses 

thereof, or, when in his opinion, the interest of the State may require.”). The language of the 1902 

Constitution carried over to Article V, § 5 of the current 1971Constitution, which defines the 

executive power. See Va. Const. art. V, § 5. The drafters of the 1971 Constitution also added similar 

language to Article IV, § 6, which defines the legislative power. Id. art. IV, § 1; id. art. IV, § 6 (“The 

Governor may convene a special session of the General Assembly when, in his opinion, the interest 

of the Commonwealth may require and shall convene a special session upon the application of 

two-thirds of the members elected to each house.”). In Plaintiffs’ view, the addition of this 

companion provision greatly expanded the Governor’s role in legislative affairs by introducing to 

Virginia for the first time the concept of the “special session.” Compl. ¶¶ 14–16. 

Virginia’s constitutional history squarely refutes Plaintiffs’ understanding of Article IV, § 6. 

The Virginia Commission on Constitutional Revision drafted, assessed, and commented on the 

proposed constitutional amendments enacted in 1971 via a report to the General Assembly, 

Governor, and people of Virginia. See Ex. 4 (Rep. of Comm’n on Const. Revision (Jan. 1, 1969)). 



 

11 

The Commission explicitly noted that the proposed “special session” language in Article IV, § 6 

“effects no change in substance” from the 1902 Constitution, that the change was “merely one of 

organization,” and that it “simply duplicates a provision already found in the Executive article 

(present section 73).” Ex. 4 at 132, 139 (emphasis added). The new language appeared in Article 

IV, § 6 merely for “completeness”: “The provision belongs in the Executive article, as that article 

is, among other things, a catalogue of the Governor’s powers; it belongs as well in proposed section 

6 of the Legislative article, since this section deals with the convening of legislative sessions and 

ought to list all of the ways in which the General Assembly can be convened.” Ex. 4 at 139–40. In 

other words, the addition of the words “special session” to Article IV, § 6 effected no change at all 

to the balance of powers between the Governor and the General Assembly.6 

Plaintiffs nonetheless argue that, by inserting the term “special session” into Article IV, § 6, 

the drafters of the 1971 Constitution intended to grant the Governor a new and expansive power 

to limit the subject matter of a special session that he convenes. Compl. ¶¶ 14–16. They cite no 

Virginia authority for this proposition. They admit that “to their knowledge,” “no Virginia court 

has yet” held as much. Id. ¶ 16. Instead, they rely on a collection of cases from courts in Nebraska, 

Arizona, Pennsylvania, Alabama, Georgia, Ohio, and Colorado that demonstrate those states’ 

constitutions granted their governors greater power over special legislative sessions. Id. (collecting 

cases). Based on these out-of-state cases, Plaintiffs contend that the drafters and ratifiers of the 

1971 Constitution would have understood that a “special” session is one whose agenda the 

Governor controls. Id. But these authorities support the reverse proposition: that the framers of the 

 
6 As to Article V, § 5, the Commission similarly commented that there was “no change in 

substance” between the 1971 provision and its counterpart in Section 73 of the 1902 Virginia 

Constitution that granted the Governor the power to convene a special session. Ex. 4 at 164. 
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1971 Constitution purposely omitted this expansion of gubernatorial power from its provisions on 

legislative sessions. 

Unlike Virginia, the constitutions of Nebraska, Arizona, Pennsylvania, Alabama, Georgia, 

Ohio, and Colorado expressly granted to the Governor the power to set and limit the “purpose” of 

a special session and the items that the legislature may consider at such a session.7 The lack of 

such an express limitation on the legislative power in Virginia’s 1971 Constitution shows that the 

omission was intentional—especially since, as Plaintiffs allege, it was “widely considered,” in 

states that had these more expansive gubernatorial power provisions, “settled law that the call for 

such a session could properly limit the subjects to be addressed by the session.” Id. 

 
7 See Arrow Club v. Neb. Liquor Control Comm’n, 131 N.W.2d 134, 137 (Neb. 1964) (citing Neb. 

Const. art. IV, § 8 (“The Governor may, on extraordinary occasions, convene the legislature by 

proclamation, stating therein the purpose for which they are convened, and the legislature shall 

enter upon no business except that for which they were called together.”)); State ex rel. Conway v. 

Versluis, 120 P.2d 410, 413 (Ariz. 1941) (citing Ariz. Const. art. 4, pt. 2, § 3 (“In calling such 

special session, the governor shall specify the subjects to be considered at such session, and at such 

session no laws shall be enacted except such as relate to the subjects mentioned in such call.”)); 

Com. ex rel. Schnader v. Liveright, 161 A. 697, 703 (Pa. 1932) (citing Pa. Const. art. 3, § 25 (In 

special session, “there shall be no legislation upon subjects other than those designated in the 

proclamation of the Governor calling such session.”)); In re Ops. of Justs., 166 So. 710, 712 (Ala. 

1936 (referencing  Ala. Const. art. IV, § 76 (In special session, “there shall be no legislation upon 

subjects other than those designated in the proclamation of the governor calling such session, 

except by a vote of two-thirds of each house.”));Jones v. State, 107 S.E. 765, 766 (Ga. 1921) (citing 

Ga. Const. art. 5, § 1, ¶ 13 (“[N]o law shall be enacted at called sessions of the General Assembly 

except such as shall relate to the object stated in [the Governor’s] proclamation convening 

them.”)); State ex rel. Bond v. Beightler, 21 N.E. 123, 123–24 (Ohio 1939) (citing Ohio Const. art. 

III, § 8 (Governor “shall state in the proclamation the purpose for which such special session is 

called, and no other business shall be transacted at such special session except that named in the 

proclamation, or in a subsequent public proclamation or message to the general assembly issued 

by the governor during said special session.”)); People v. Larkin, 517 P.2d 389, 390 (Colo. 1973) 

(citing Colo. Const. art. V, § 7 (At “sessions convening in even numbered years, the general 

assembly shall not enact any bills except those raising revenue, those making appropriations, and 

those pertaining to subjects designated in writing by the governor during the first 10 days of the 

session.”)). 
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In further contrast, other provisions of the Virginia Constitution do set limits on what the 

General Assembly can take up at certain types of legislative sessions. The Constitution provides 

that the legislature may reconvene “after adjournment of each regular or special session for the 

purpose of considering bills which may have been returned by the Governor with 

recommendations for their amendment . . . No other business shall be considered at a reconvened 

session.” Id. (emphasis added). “[W]hen the General Assembly includes specific language in one 

section of a statute but omits that language from another section of the statute, [courts] must 

presume that the exclusion of the language was intentional.” Fines v. Rappahannock Area Comm. 

Servs. Bd., 301 Va. 305, 317 (2022) (quoting Halifax Corp. v. First Union Nat’l Bank, 262 Va. 91, 

100 (2001)). 

2. The 2024 Special Session was never adjourned. 

HJR 6006 did not declare a new special session, but rather continued the previous special 

session called in 2024 and revised its agenda. A special session ends only when it is formally 

adjourned sine die or when the legislature for which it was called expires. See Va. Const. art. IV, 

§ 6. The legislature never finally adjourned the current special session. The legislature originally 

sat for the special session in May 2024, with one of its purposes being to address budgetary issues 

as requested by the Governor. It then recessed that special session without final adjournment. As 

that special session never adjourned, the General Assembly exercised its legislative power to 

continue the same special session earlier this year and address other (nonbudgetary) matters. See 

id.; Larsen, supra n.1. ; see also Ex. 3. After addressing these other issues, the General Assembly 

again recessed the special session without adjourning until it continued the session once more this 

past week to consider a proposed constitutional amendment on redistricting. Compl. Ex. D (HJR 

6006). 
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Nothing in the Constitution limits the duration of a special session once called by the 

Governor (or the legislature by a two-thirds vote). Although the Constitution authorizes the 

Governor to convene special legislative sessions, he has no power to adjourn, or otherwise limit 

the duration of, those sessions—just as he has no constitutional authority to set the legislative 

agenda at those sessions. See supra Section II.A.1; see also Va. Const. art. IV, § 6. The decision 

when or whether to adjourn a special session, like the legislative agenda of the special session 

itself, falls within the core of the legislative power vested in the General Assembly. See Va. Const. 

art. IV, §§ 1, 6. When the Constitution does set durational limits on a legislative session, it does so 

expressly: “no regular session of the General Assembly convened in an even-numbered year shall 

continue longer than sixty days; no regular session of the General Assembly convened in an odd-

numbered year shall continue longer than thirty days” with limited exceptions. Id. § 6 (emphasis 

added). There is no similar limitation on the duration of a special session.  

It does not matter that there was an intervening regular legislative session after the first 

portion of the 2024 special session recessed and before Speaker Scott continued the special session 

earlier in 2025. Plaintiffs argue this “had the effect of extinguishing any conceivable continuing 

authority to remain in special session, inasmuch as the entire concept of a ‘special’ session is to 

allow the General Assembly to meet in-between its regular sessions.” Compl. ¶ 24. They cite no 

authority for that proposition. The constitutional text, which provides no limits on a special 

session’s duration or requirements for its adjournment, certainly does not support their view. See 

Va. Const. art. IV, § 6. Aside from specifically prescribed durational limits on regular and 

reconvened sessions, the Constitution vests the General Assembly with plenary power over its own 
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proceedings—including the power to decide for itself how long a special session, once convened, 

can continue. Id. §§ 1, 6.8 

Historical practice further supports the view that the General Assembly may continue a 

special session that has not yet been adjourned, even after an intervening regular session. As 

described supra, the legislature earlier this year sat for a second portion of the special session 

originally convened in 2024. In another example, the Governor convened two special sessions of 

the General Assembly in 2018. As part of those sessions, the General Assembly noted that the 

special sessions did not “constitutionally expire[]” until January 8, 2020, which coincided with 

“the expiration of the terms of the members of the 2018-2019 Sessions of the House of Delegates.”  

Journal of the Senate of Virginia, 2018 Special Session I (Monday, June 11, 2018); Journal of the 

Senate of Virginia, 2018 Special Session II (Thursday, Aug. 30, 2018). Following that 2018 special 

session meeting and its expiration at the start of 2020 was, of course, a regular session in 2019.  

B. The “next general election” for purposes of Article XII, § 1, will be held 

tomorrow, November 4, 2025.  

Plaintiffs erroneously argue that, because Virginians were already casting ballots for the 

November 2025 general election when HJR 6007 was approved by the General Assembly in late 

October, the “next general election” for purposes of Article XII, § 1 is the November 2027 election. 

Compl. ¶¶ 33–34, 41–42; see also Compl. Ex. F (Va. Att’y Gen. Op. 25-029). Plaintiffs (and the 

Attorney General opinion they rely on) are wrong. Under the plain text of the Constitution and 

Virginia statutes, the “next general election” for the House of Delegates is clearly that which will 

 
8 Rather than identify any relevant constitutional text, Plaintiffs argue that Virginia’s “longstanding 

‘distrust of legislators,’” resulted in constitutional limits on the duration of the legislature’s ability 

to convene and make law. Compl. ¶¶ 12–13 (quoting A.E. Dick Howard, 1 Commentaries on the 

Constitution of Virginia 491, 493 (1974)). Indeed, the Constitution does place significant limits on 

special sessions: They can be convened only upon the call of the Governor or a two-thirds vote of 

the legislature. Va. Const. art. IV, § 6. Those limits are enumerated in the constitutional text. 



 

16 

occur tomorrow, on November 4, 2025. See Va. Code § 24.2-101 (“‘General election’ means an 

election held in the Commonwealth on the Tuesday after the first Monday in November . . . .”); 

see also id. § 24.2-215 (Delegates shall be elected at the “general election” every odd year). And 

Virginia’s early voting statutes reinforce this, by explicitly recognizing that early ballots are cast 

prior to the “election.” They provide that such “[a]bsentee voting in person shall be available on 

the forty-fifth day prior to any election,” id. § 24.2-701.1(A) (emphasis added), and that “voter 

satellite offices [may] be used in the locality for absentee voting in person . . . within 60 days next 

preceding any general election,” id. § 24.2-701.2 (emphasis added)). This understanding is 

entirely consistent with the policy of “prevent[ing] an amendment from being submitted to the 

people until it has been approved by two sets of members of the House of Delegates elected at 

different times.” Ex. 5 (Va. Const., as amended 1928); see also Scott, 114 Va. at 303 (recognizing 

legislatively initiated amendment process requires “[o]ne Legislature [to] propose and agree to the 

amendment” and then the “succeeding General Assembly” to then approve it, before submission 

to the people). 

C. There is no conflict with Va. Code § 30-13.  

Plaintiffs misread Va. Code § 30-13 to argue that they and other county clerks lack 

sufficient time to publish the proposed constitutional amendment for at least three months before 

the November 2025 general election. See Compl. ¶¶ 36, 43. They are incorrect. The clerks’ 

obligations under § 30-13 will not arise until “the end of the session of the General Assembly.” Va. 

Code § 30-13. That is the triggering event for the Clerk of the House of Delegates’ obligations 

under that section, including “distribut[ing] . . . to the clerk of the circuit court of each county and 

city two copies of the proposed amendments.” Id. The special session of the General Assembly 

has not ended and—unless adjourned sine die—will not end until the legislature for which it was 

called expires. At that point, the Clerk of the House will begin the process of arranging the House 
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journal and distributing any proposed amendments to the county clerks. Id. And only after 

receiving the proposed amendments from the Clerk of the House are the county clerks obliged to 

complete the required posting “not later than three months prior to the next ensuing general 

election.” Id. (emphasis added). The “next ensuing general election” after the end of the special 

session will be the November 2027 general election. 

To read § 30-13, contrary to its plain text, as requiring publication before the 2025 general 

election would be inconsistent with the current text of the Constitution and the relevant 

constitutional history. When the Constitution was revised in 1971, the drafters purposely 

“omit[ted] the requirement that is. . . in the present Constitution, that the first General Assembly 

to approve an amendment must publish it ninety days before the next election for the House of 

Delegates.” Ex. 1 at 496 (House Debates on Constitutional Revision (Apr. 2, 1969)). Instead, the 

drafters adopted an alternative approach: there must be a 90-day period between the final approval 

of the proposed amendment by the second General Assembly and submission of the proposed 

amendment to the people. Id.; see also Va. Const. art. XII, § 1. In doing so, the drafters “str[uck] 

out any reference to publication,” because “the real purpose” of ensuring an informed public would 

“be served by requiring a lapse of at least ninety days’ time between the final action of the General 

Assembly and the submission of the proposal to the people.” Ex. 1 at 496. Section 30-13 cannot 

be read to insert into the constitutional amendment process a requirement that the framers 

explicitly omitted.9 

 
9 In addition, § 30-13 was originally enacted before the 1971 Constitution, 1959 Va. Acts 190, and 

was drafted to implement a constitutional requirement that no longer exists. The 1971 Constitution 

effectively rendered § 30-13 obsolete: the public notice function is now fulfilled through the 90-

day constitutional waiting period, not through any separate publication requirement executed by 

circuit court clerks. Recognizing this, the Virginia Code Commission, as part of a broader effort to 

clean up outdated provisions throughout Title 30, recently voted unanimously to repeal § 30-13 

because the provision is outdated and “not reflective of the modern constitutional amendment 
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III. Plaintiffs will not suffer irreparable harm absent an injunction. 

Plaintiffs have offered no evidence that they will suffer any harm, let alone the irreparable 

harm required for preliminary relief. See, e.g., McEachin, 2011 WL 10909615, at *4 ( “There can 

be no showing of irreparable harm where the [p]laintiff cannot [] show he will actually suffer any 

harm at all.”(emphasis in original)). Showing irreparable harm is a threshold requirement, without 

which Plaintiffs cannot obtain a preliminary injunction. Va. Sup. Ct. R. 3:26(c). “An irreparable 

injury is one for which ‘fair and reasonable redress may not be had in a court of law and [for which] 

to refuse the injunction would be a denial of justice.’” Highlander v. Va. Dep’t of Wildlife Res., 84 

Va. App. 404, 436 (2025) (quoting Thompson v. Smith, 155 Va. 367, 387 (1930)). Plaintiffs’ 

confusion about their statutory obligations does not satisfy this high standard. 

As explained above, supra Section II.C, nothing prevents Plaintiffs from complying with 

the plain text of § 30-13, and thus they face no “irreparable harm” from being unable to comply 

with their statutory obligations. Moreover, even if their interpretation is correct, Plaintiffs cannot 

explain how they would be harmed by their supposed inability to comply with § 30-13—let alone 

irreparably harmed. See supra Section I.B. The relief they seek—judicial clarification regarding 

their legal obligations to publish proposed amendments—is more appropriately sought through a 

declaratory judgment. And such relief will remain available to them without the extraordinary 

remedy of a preliminary injunction. Scott, 114 Va. at 304 (concluding that courts may only “pass 

upon the validity of the  [proposed constitutional] amendment” after it has been enacted). Because 

 

process” as explicitly prescribed in Article XII, § 1. See Ex. 2 at 4 (Va. Code Commission Meeting 

Materials (Oct. 22, 2025)); see also Virginia Code Commission, Meeting of October 22, 2025, at 

11:23:18-11:24:35, available at https://sg001-

harmony.sliq.net/00304/harmony/en/PowerBrowser/PowerBrowser 

V2/20251022/-1/21047?startposition=20251022112318&mediaEndTime=20251022112435&vi 

ewMode=2&globalStreamId=4 (voting unanimously). 
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Plaintiffs have another adequate remedy, the harm they complain of—even if cognizable—is not 

irreparable, and they are not entitled to injunctive relief.10 

IV. The balance of the equities disfavors injunctive relief. 

Plaintiffs similarly cannot show that the balance of the equities favors granting injunctive 

relief. Beyond a conclusory allegation that the equities favor them because they will be “subject 

to a statutory obligation which they have no means to fulfill,” Compl. ¶ 47, their Complaint is 

silent on this factor. As explained above, Plaintiffs cannot identify any harm that they will suffer 

if the General Assembly is not enjoined. On the other side of the ledger, the injunction they seek 

would work grave harm to the legislative defendants’ ability to exercise their constitutionally 

prescribed legislative functions. Marshall, 2004 WL 963528, at *3 (finding that a court’s 

“participation in the decision-making process of the legislature . . . greatly burden[s] the General 

Assembly’s ability to perform its constitutional duties”). For that reason, as discussed in greater 

detail above, see supra Section I.A, injunctive relief is “not available” when it “would serve to 

invade the legislative prerogatives” of the General Assembly. Nat’l Ass’n for Advancement of 

Colored People v. Comm. on Offenses Against the Admin. of Just., 201 Va. 890, 904 (1960). The 

relief Plaintiffs seek would amount to “unwarranted interference by the courts with the 

constitutional processes of the legislative department.” Scott, 114 Va. at 304. 

V. Injunctive relief is not in the public interest. 

For similar reasons, an injunction would harm the public interest. “Respect for the 

separation of the powers of the legislative and judicial branches of government is an essential 

 
10 To the extent that plaintiffs presently seek a declaratory judgement as to the validity of the special 

session and the proposed constitutional amendment, their claim is unripe. See Treacy v. Smithfield 

Foods, Inc., 256 Va. 97, 103–04 (1998) (“To be entitled to declaratory relief, a plaintiff must 

present “a controversy [] involv[ing] specific adverse claims that are based on present not future 

or speculative[] facts that are ripe for judicial assessment.”).  
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element of our constitutional system.” Advanced Towing Co., LLC v. Fairfax Cnty. Bd. of 

Supervisors, 280 Va. 187, 191 (2010). The public interest is best served when each branch of 

government stays within its constitutionally prescribed role. See McEachin, 2011 WL 10909615, 

at *4 (recognizing, in discussing this factor, that “there are numerous cases throughout Virginia’s 

jurisprudence in which the Supreme Court has refrained from enjoining the process of 

legislation”); cf. Texas v. United States, 787 F.3d 733, 768 (5th Cir. 2015) (finding that an 

injunction that “maintains the separation of powers” served the public interest). Here, that means 

allowing the legislative process to move forward without judicial encumbrance, while preserving 

the ability of courts to “pass upon the validity of a constitutional enactment when put in force.” 

Scott, 114 Va. at 304 (emphasis added). 

CONCLUSION  

The Court should deny Plaintiffs’ request for preliminary injunctive relief. 

 

Dated: November 3, 2025 

 

 

 

Respectfully submitted, 
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SUBTITLE II. 1 

THE LEGISLATIVE BRANCH OF GOVERNMENT. 2 

Drafting note: Proposed Subtitle II is created to logically organize provisions 3 

relating to the legislative process and legislative agencies headed by a director who is 4 

subject to confirmation by the General Assembly. Proposed Subtitle II is divided into 5 

proposed Chapters 3 (Officers of the General Assembly), 4 (Legislative Process and 6 

Procedures), 5 (Auditor of Public Accounts), 6 (Division of Capitol Police), 7 (Division of 7 

Legislative Automated Systems), 8 (Division of Legislative Services), 9 (Joint Legislative 8 

Audit and Review Commission, and 10 (Reapportionment and Redistricting). 9 

CHAPTER 3. 10 

OFFICERS OF THE GENERAL ASSEMBLY. 11 

Drafting note: Proposed Chapter 3, Officers of the General Assembly, is created 12 

to logically organize provisions in existing Chapters 1 (General Assembly and Officers 13 

Thereof), 1.1 (General Assembly Salaries and Expenses), 13.1 (Sexual Harassment 14 

Training Act), and 19 (Virginia Commission on Intergovernmental Cooperation) relating 15 

to the roles, duties, and privileges of officers of the General Assembly. Proposed Chapter 16 

3 contains the following three articles: Article 1 (The Clerks of the General Assembly), 17 

Article 2 (Officers and Employees of the General Assembly), and Article 3 (Virginia 18 

Commission on Intergovernmental Cooperation). 19 

Article 1. 20 

The Clerks of the General Assembly. 21 

Drafting note: Existing provisions relating to the Clerks of the General Assembly 22 

and the roles, duties, and privileges of their staff are logically organized and consolidated 23 

in proposed Article 1. 24 

§ 30-12 30.1-300. Duties of officers the Clerks of each house; operation of the General 25 

Assembly. 26 
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A. The several officers Clerks of each house of the General Assembly shall perform 27 

such duties as shall be required of them by their respective houses and shall each receive such 28 

salaries as shall be fixed from time to time by the general appropriation act. 29 

§ 30-19.19. Salaries of Clerks of House of Delegates and Senate. 30 

The Clerk of the House of Delegates and the Senate shall each receive such salaries as 31 

shall be fixed from time to time by the general appropriation act. 32 

§ 30-19.20. Employment and compensation of personnel. 33 

The House of Delegates and the Senate and the clerks thereof are  34 

B. The Clerks of each house are authorized to employ such personnel as may be deemed 35 

necessary for the efficient operation of the General Assembly, including each of its standing 36 

committees approved by the Committee on Rules of the appropriate house, as prescribed by the 37 

rules or resolutions of the respective houses. The compensation of such personnel shall be set 38 

by resolution and such personnel shall be paid from the contingent fund of each house. 39 

The House of Delegates and the Senate shall by resolution or resolutions set the 40 

compensation of the personnel employed by each house, and the personnel shall be paid from 41 

the contingent fund of each house, respectively. 42 

C. The maintenance, operation, upkeep, upgrades, and construction of the General 43 

Assembly Building and other legislative spaces shall be overseen and directed by the Clerks of 44 

each house acting jointly, except that each Clerk shall be responsible for their respective spaces 45 

in the General Assembly Building or any other legislative space. 46 

D. The Clerks of each house shall jointly administer the Capitol Guides program. 47 

E. Executive orders or other directives issued by the Governor or other executive branch 48 

agency that relate to purchasing, finance, or information technology are not applicable to the 49 

legislature, as a separate and distinct branch of government, except in the event that the Clerks 50 

of the House of Delegates and the Senate jointly determine, subject to the agreement of the 51 

Speaker of the House and the chair of the Senate Committee on Rules, that compliance with 52 

such order or directive is in the best interest of the legislature. 53 
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F. The Clerks of each house are authorized to agree to or enter into any Memorandum 54 

of Understanding or other agreement with any executive branch agency or private vendor for 55 

any and all services. 56 

Drafting note: Existing §§ 30-12, 30-19.19, and 30-19.20 are combined in this 57 

proposed section because they address related topics. Technical changes are made for 58 

clarity and consistency. Technical changes are made for clarity and consistency. 59 

A provision of existing § 30-34.2 relating to the maintenance and operation of the 60 

General Assembly Building is relocated to this proposed section and revised to more 61 

accurately describe the scope of the Clerks' authority over the General Assembly Building 62 

and other legislative spaces. A provision of existing § 30-34.2 relating to the Capitol Tour 63 

Guides is relocated to this proposed section and revised to reflect the operational name of 64 

the Tour Guides program. 65 

Proposed subsections E and F restate the principle of separation of powers as it 66 

relates to executive orders and directives and the applicability of such to the legislature 67 

and codify the general authority of the Clerks of each house to make decisions related to 68 

the operation of the legislature. 69 

§ 30-13. Other duties of Clerk of House of Delegates; publication of proposed 70 

amendments to Constitution. 71 

In addition to such duties as may be prescribed by the rules of the House of Delegates, 72 

the Clerk of the House of Delegates shall at the end of the session of the General Assembly 73 

prepare a well-arranged index to the journal of the House and the documents printed during the 74 

session by order of the House. He shall have published, with the acts and joint resolutions 75 

proposing amendments to the Constitution: joint resolutions providing for studies for legislation 76 

of each session of the General Assembly; the unadjusted United States decennial census counts 77 

for the Commonwealth's counties, cities, and towns; and a carefully prepared and well-arranged 78 

index of the acts and joint resolutions. 79 
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The Clerk of the House of Delegates shall have published all proposed amendments to 80 

the Constitution for distribution from his office and to the clerk of the circuit court of each 81 

county and city two copies of the proposed amendments, one of which shall be posted at the 82 

front door of the courthouse and the other shall be made available for public inspection. Every 83 

clerk of the circuit court shall complete the posting required not later than three months prior to 84 

the next ensuing general election of members of the House of Delegates and shall certify such 85 

posting to the Clerk of the House of Delegates. The Clerk of the House of Delegates shall report 86 

to the General Assembly at its next regular session the action taken by him under this section, 87 

including the costs incurred in the printing and distribution of the amendments. The report shall 88 

be published in the Journal of the House of Delegates. 89 

Drafting note: This section is proposed for repeal. Provisions in the first paragraph 90 

and Article IV, Sections 7 and 10 of the Constitution of Virginia are redundant. Provisions 91 

in the second paragraph predate the Code of 1919 and are not reflective of the modern 92 

constitutional amendment process. 93 

§ 30-14 30.1-301. Clerk of the House of Delegates to be Keeper of the Rolls; other 94 

duties certification of acts and other records. 95 

A. The Clerk of the House of Delegates shall be the Keeper of Rolls of the 96 

Commonwealth. He shall, by such permanent and substantial method as he may deem proper, 97 

enroll all of the acts of the General Assembly and joint resolutions proposing amendments to 98 

the Constitution and shall reenroll all bills that have been amended in accordance with the 99 

recommendation of the Governor by such other permanent and substantial method or methods 100 

as he may deem proper; and. He shall have the enrolled acts bound for publication after they 101 

have been signed by the Speaker of the House of Delegates and the President of the Senate. 102 

B. The Clerk of the House of Delegates shall have the custody of the acts and joint 103 

resolutions of the General Assembly, and the records of the House of Delegates; and, when 104 

required, shall furnish a copy of any or any part of any of them, or of any section or sections of 105 

the Code in the form published pursuant to § 30-148; which copy, being certified by him shall 106 
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The Honorable Claude W. Anderson Office of the Attorney General

April 1, 1982

1981-82 Va. Op. Atty. Gen. 188 (Va.A.G.), 1981-82 Va. Rep. Atty. Gen. 188, 1982 WL 175652

Office of the Attorney General

Commonwealth of Virginia
*1 April 1, 1982

*1 GENERAL ASSEMBLY. SPECIAL SESSION. GENERAL ASSEMBLY NOT RESTRICTED TO SUBJECT MATTER
SPECIFIED IN GOVERNOR'S PROCLAMATION.
 
*1 The Honorable Claude  W. Anderson
*1 Member
*1 House of Delegates

*1 As Chairman of the Privileges and Elections Committee, you have asked to be advised if the General Assembly of Virginia, convened in
special session pursuant to a proclamation of the Governor, may consider matters other than those specially contained in the proclamation.

*1 The Virginia Constitution provides two means of calling a special session of the General Assembly: (1) Governor's initiative, and (2) upon
application of two-thirds of the members elected to each house. See Art. IV, § 6 of the Constitution of Virginia (1971).

*1 The Governor may call a special session at his discretion when, in his opinion, the interest of the Commonwealth may require. Section 6
sets no limit on the subject matter of the special session. The decision to call, or not to call, is his alone and is not subject to judicial review.
The reason assigned by the Governor for calling the session also lies in his sole discretion, not subject to challenge.

*1 The Virginia Constitution does not grant authority to the Governor to limit or restrict the powers of the legislature at a special session.
Neither does it limit the General Assembly to the subject matter specified in the Governor's proclamation which convenes the special
session. The Virginia Constitution is not a grant of powers to the General Assembly, but a statement of limitations on its otherwise plenary
powers. In the absence of such restrictive provisions, the legislative power of the General Assembly, when convened in special session, is as
broad as its powers in its regular sessions. See Richards Furniture Corp. v. Board of Commissioners of Anne Arundel County, 233 Md. 249
(1964), 196 A.2d 621; 73 Am.Jur.2d Statutes § 35 (1974); 82 C.J.S. Statutes § 10 (1953); 1 Cooley Constitutional Limitations (7th ed.) 222.

*1 Accordingly, I am of the opinion that the Governor is free to limit the subject matter on which he bases his proclamation convening the
General Assembly into special session, but the General Assembly is not restricted to the subject matter specified in the Governor's
proclamation.

*1 John Marshall Coleman
*1 Attorney General

1981-82 Va. Op. Atty. Gen. 188 (Va.A.G.), 1981-82 Va. Rep. Atty. Gen. 188, 1982 WL 175652

END OF DOCUMENT

 Virginia Attorney General Opinions

10/29/25, 3:07 PM View Document - Virginia Attorney General Opinions

https://govt.westlaw.com/vaag/Document/Iacf43cf1443311db99a18fc28eb0d9ae?viewType=FullText&listSource=Search&originationContext=Search+… 1/1
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