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1 November 21, 2022, Remote Proceedings:

2 PROCEEDINGS: 9:00 a.m.

3 THE VIDEOGRAPHER: We are now on the

4 record. Today"s date is November 21st, 2022. The time 1is

5 now 9:00 a.m.

6 This is the video-recorded deposition of Joseph Fain

7 in the matter of Susan Soto Palmer, et al, versus

8 Steven Hobbs, et al, and the Intervenor Defendants

9 José Trevino, et al, pending in the United States District

10 Court, Western District of Washington, Case Number

11 3:22-cv-05035-RSL. This deposition is at the request of

12 plaintiff.

13 My name i1s Lindsey Lewis, your videographer, here

14 with Jeanne Gersten, your court reporter. We represent

15 Lakeside Reporting. This deposition is taking place via

16 Zoom.

17 Will counsel please identify and state your

18 appearances for the record.

19 MR. GABER: For the plaintiffs Mark Gaber

20 with the Campaign Legal Center. Joining me for plaintiffs

21 are counsel Annabelle Harless, Ernest Herrera, Sonni

22 Waknin and Simone Leeper.

23 MS. FRANKLIN: Erica Franklin for the State

24  of Washington, and Andrew Hughes might join me as well off

25 camera.
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1 MR. BOWEN: Brennan Bowen on behalf of

2 Intervenor Defendants.

3 MR. GABER: And 1 see one more plaintiffs”

4  counsel, Aseem Mulji joined as well.

5 MR. MILLSTEIN: Aaron Millstein, K&L Gates,

6 and I*m representing the deponent, Joe Fain.

7 MS. WORTHINGTON: Assistant Attorney

8 General Kate Worthington on behalf of Secretary of State.

9 THE VIDEOGRAPHER: Will the court reporter

10 please administer the oath.

11 JOSEPH F. FAIN,

12 having been sworn/affirmed on oath to tell the truth, the

13 whole truth, and nothing but the truth, testified as

14  fTollows:

15 MR. GABER: And before we get started with

16 questions, | know In the previous depositions we"ve agreed

17 that i1f one party states an objection, that that can count

18 for all the other parties to save time. That"s fine with

19 me.

20 Do the counsel just want to indicate whether that

21 works for them as well?

22 MR. BOWEN: Yes, we would prefer that.

23 MS. FRANKLIN: The State would as well.

24  Thank you.

25 MR. MILLSTEIN: Agreed.
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1 MR. GABER: Great. Thank you.
2 EXAMINATTIHION
3 BY MR. GABER:
4 Q Then Mr. Fain, my name is Mark Gaber. 1°"m an
5 attorney with the Campaign Legal Center, and 1711 be
6 taking your deposition today.
7 Could you please state your name for the record?
8 A Joseph Frederick Fain.
9 Q And have you been deposed before?
10 A Yes, | have.
11 Q How many times?
12 A Once.
13 Q Once. And that was in the lawsuit related to the
14 Open Public Records requirement for the Commission; 1is
15 that right?
16 A That"s correct.
17 Q You®"re an attorney; iIs that right?
18 A That"s correct.
19 Q You“"ve taken depositions before?
20 A No.
21 Q Okay. In that case then -- excuse me -- we"ll talk
22 a little bit about the -- probably go over the ground
23 rules and whatnot.
24 So most Important is that we not speak over each
25 other. There iIs a court reporter, as you know, who is
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1 recording, transcribing our words, and her job will be

2 made very difficult if we do what is normal iIn a

3 conversation and take each other®s cues and interrupt one

4 another. So I will make an effort not to do that. 1 just

5 ask that you do that as well, and so please wait until

6 I"ve finished to answer the question.

7 And then your attorney or one of the other attorneys

8 may not like the way that 1°ve asked a question, and that

9 iIs bound to happen. When that happens they will state an

10 objection. So you may want to just briefly pause and

11 allow that opportunity if that"s the case. However, then

12 please, you know, answer the question that was asked. The

13 objection is just for the record.

14 IT at any point today you need a break, that"s fine.

15 Please just | ask that you answer the question that"s

16 pending at that time, and then we can go ahead and take a

17 break. And 1 anticipate that, you know, 1 will need

18 breaks as well, so we"ll probably take one, you know,

19 every hour and a half -- hour, hour and a half or so.

20 Is there any reason that you can think of that you

21  cannot truthfully and fully answer my questions today?

22 A No.

23 Q So that reminds me of one more rule, which iIs that

24  the court reporter does need a verbal answer in order to

25 transcribe it, so please -- You know, nodding of the head
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1 and sort of nonverbal cues won®"t work for her. So please

2 do keep that In mind as well.

3 IT at some point, you know, you think of something

4  that you -- that is necessary to give a full or complete

5 answer to a question that was pending but you need to add

6 that later, please just let me know and you can add that

7 to the record.

8 Does that make sense?

9 A Yes.

10 Q And unless you say otherwise, I will assume that you

11  understood my questions. So, you know, 1If you have a

12 question about my question please ask i1t, otherwise the

13 record will reflect your understanding.

14 Does that make sense?

15 A Yes.

16 Q What 1s your current occupation?

17 A I"m the President and CEO of the Bellevue Chamber of

18 Commerce.

19 Q And how long have you held that role?

20 A Since February of 2019.

21 Q And prior to that what was your occupation?

22 A I was the state -- in the State Senate.

23 Q And that was in District 47; is that correct?

24 A That"s correct.

25 Q And you were a Republican member of the State
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1 Senate; i1s that right?
2 A That"s correct.
3 Q And how long were you in office?
4 A I was elected in 2010.
5 Q Did you hold any elected positions prior to serving
6 in the State Senate?
7 A I didn"t.
8 Q And did you practice as a lawyer before you became
9 an elected official?
10 A I don"t believe so.
11 Q What was your role, or what was your occupation
12 before you became an elected official then?
13 A I was Chief of Staff to a King County Council member
14  for District 7.
15 Q Given that you haven"t practiced as a lawyer, 1
16 assume -- but correct me if I1"m wrong -- you don"t have
17 any particular experience with litigating or working in
18 the law related to the Voting Rights Act?
19 A No.
20 Q What year did you graduate from law school?
21 A Two thousand -- 2007 or 2008.
22 Q And did you also have a -- Were you In a dual track
23 program with an MBA; is that right?
24 A Yes.
25 Q When were you appointed to be a commissioner on the
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1 Redistricting Commission?
2 A January of 2021.
3 Q And how did that appointment come about?
4 A The Minority Leader, John Braun, asked if I was
5 willing to serve.
6 Q And when was that conversation?
7 A January -- Probably around the same time, January of
8 2021.
9 Q So he came to you. Did you talk to anyone before
10 that conversation indicating your interest or suggesting
11  that you would be a good candidate?
12 A I don"t recall.
13 Q Was the fTirst time that the possible appointment to
14  the Commission came up In that January conversation with
15 the minority leader?
16 A I don"t recall.
17 Q Was 1t something that you wanted to serve in?
18 A Yes. 1 was iInterested In serving.
19 Q And how soon after that conversation was your
20 appointment made?
21 A Again, 1 don"t recall the timeline between the
22 conversation and when the appointment was made.
23 Q What did you do to prepare for the work of being a
24 commissioner shortly after you were appointed by the
25 minority leader?

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 15 of 262

Joseph F. Fain November 21, 2022

Page 13

1 A I don"t recall anything specifically prior to the

2 Commission meetings beginning.

3 Q And when did the meetings begin?

4 A That I don"t recall, either. Probably January or

5 February of 2021.

6 Q Okay. Generally then, not specifically, what sorts

7 of things did you do? Did you research? You know, did

8 you look at the map? Did you research how redistricting

9 had happened in the past? Did you look at some census

10 data? Did you talk to folks?

11 Like what did you do after you had the appointment

12 to sort of gear up for being on the Commission?

13 A I don"t really -- Prior to the actual Commission

14 beginning I don"t recall anything specific. 1 may have

15 looked at the maps, as you suggest, or gone to the website

16 from the 2010 Redistricting Commission work just to look

17 at that information.

18 Q Okay. What about once the meetings started taking

19 place, then what sorts of tasks and research did you do to

20 familiarize yourself with the redistricting process?

21 A I, you know, reviewed -- and this part would have

22 happened prior to my -- to the meetings starting, which

23 was to read the statute around the redistricting process.

24 1 did -- I did do that.

25 The -- 1 believe the NCSL, which is the National

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 16 of 262

Joseph F. Fain November 21, 2022
Page 14
1 Conference of State Legislators, has a resource, had an
2 online resource for redistricting. |1 recall looking at a
3 web page.
4 And 1 looked at -- and this would have been a
5 continuous process through the process -- but looked at
6 the chart of which existing legislative and congressional
7 districts had to gain or lose population.
8 Q What did you take from -- You said you read the
9 statute related to redistricting. What were your
10 takeaways from reading that statute?
11 MR. MILLSTEIN: Objection, vague.
12 A Is there a specific -- Is there a specific element
13 that you"re asking about, or --
14 Q (By Mr. Gaber) No.
15 A --— IS 1t in general?
16 Q I Just —- You"re the one that read it, so I™m
17 curious what your takeaways were from it.
18 A That i1t highlighted a few goals of the redistricting
19 process, in addition to laying out the, you know, actual
20  technical process for due dates and the like.
21 And I*m going to apologize here. |1 have a rib
22 injury, so I"m going to be shifting uncomfortably a lot
23 during this. 1 just want to let you know why I*m not --
24 not feeling the best.
25 Q I"m sorry to hear that, and you should feel free to
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move to whatever position --

Yeah, 1 appreciate that.

-- you Teel comfortable.

I jJust wanted to let you know.

I"ve been there. That"s not fun.
Pickup football i1s a dangerous sport.
I tried i1t once.

What did you glean as the goals of the redistricting

© 00 N o o b~ w N P
o O O r

statute in terms of priorities or process?

10 MR. MILLSTEIN: Objection to the extent it
11 calls for a legal conclusion.

12 A The statute -- and again, this won"t be a list in

13 its entirety —- but prioritized communities of interest,
14 promoting competition, obviously equalized population.

15 Those were some of the priorities that 1 recall.

16 Q (By Mr. Gaber) Who did you -- After you were

17 appointed who did you talk to about the fact that you were
18 going to be serving as a commissioner?

19 A I probably talked to a number of people about --

20 about that.

21 Q So what about people who are involved in politics in
22 Washington, can you give -- Can you identify who you spoke
23  to?

24 A This would not be an exclusive list because I

25 believe 1| had a number of conversations, but 1 recall
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1 talking with former Senator Steve Litzow, having
2 additional conversations with Minority Leader John Braun.
3 I probably spoke with other members of the Senate, both
4 Republicans and Democrats.
5 I think 1 had a conversation with Tim Ceis, but 1
6 don"t recall at what point 1 had that conversation. He
7 was the former Senate Democratic Commissioner in 2010.
8 Again, it would be difficult to provide an
9 exhaustive list.
10 Q Did you -- So you were appointed by the -- to
11 represent the State Senate Republicans; i1s that right?
12 A I was appointed by the Senate minority leader.
13 Q Did you -- Sort of throughout the process did you
14 meet with all of the members of the Republican Caucus of
15 the State Senate?
16 A I don"t recall if 1t was all of them, but 1 would
17 certainly say most of them.
18 Q And how many of the Democratic members of the State
19 Senate did you meet with or talk to?
20 A Again, I don"t recall specifically, but probably --
21 at least probably five or six.
22 Q What about outside the Legislature, you know,
23 lobbyists or campaign -- folks who worked on campaigns and
24  the like?
25 A I can"t recall specifically, but 1"m sure 1 had
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1 conversations with -- with state lobbyists and other folks

2 that had been around during prior redistricting. That

3 wouldn™t surprise me.

4 Q And in particular are there people who you remember

5 speaking to?

6 A I probably talked to Marty Loesch and Rob Makin.

7 I apologize, this was a while ago so I"m having a --

8 I*"m certain that there were others, but they“re not

9  jJumping to mind right now.

10 Q Who i1s Marty Loesch?

11 A Marty Loesch is a former Chief of Staff to

12 Governor Gregoire and a current lobbyist.

13 Q Who does he lobby for?

14 A He has a number of clients. He works still with

15 Governor Gregoire"s Challenge Seattle. He has, 1 believe,

16 Lyft, the ride share. 1 believe his firm has some work

17 with the University of Washington. 1 believe that he has

18 the -- possibly with the Ballmers. Again, 1 don"t recall

19 beyond that.

20 Q And what was the substance of your conversation with

21 him about redistricting?

22 A I can™t recall any specific conversation with them.

23 I jJust believe that 1 likely had conversations with them.

24 Q Do you recall generally what you would have spoken

25 with him about?
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1 A The same thing that 1 would have talked with anyone
2 else about, which 1s 1"ve been appointed to this thing.

3 You know, what are your thoughts on the process? How do
4  you think that this plays out? Just general kind of high-
5 level conversations.

6 Q Anything with respect to specific districts?

7 A Again, I don"t recall any specific conversation, soO
8 any answer | give would be kind of speculation.

9 Q And that caveat is with respect to Marty Loesch, or
10 are you saying --

11 A To any of the conversations that 1 had at that time.
12 Q And what timeframe does that apply to?

13 A Probably at any point during the redistricting

14 process. It"s hard to pick out a specific conversation

15 from, you know, several years ago.

16 Q What is -- Who is Rob Makin?

17 A He"s a long-time Olympia lobbyist.

18 Q And for whom does he lobby?

19 A He has the Franciscan CHI Medical -- or Hospitals.
20 He has Microsoft. He has Sabey Corp. He may have had
21 Comcast at the time. | don"t believe he does anymore.
22 He certainly has others, but none that are jumping
23 to the front of my mind.
24 Q Did you have any sort of systematized schedule for
25 meeting with folks? And 1°m thinking in particular for
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1 the members of the State Senate who would be affected by

2  the redistricting. Did you have office hours or -- you

3 know, quote, unquote "office hours™ or any sort of regular

4  meetings?

5 A No.

6 Q And 1™m going to back up for a second and then come

7 back to this topic, but I realized 1 forgot to ask you.

8 What did you do to prepare for today"s deposition?

9 A I spoke with my counsel, and I -- That"s about it.
10 Q And by your counsel you mean Mr. Millstein; is that
11 right?

12 A That"s right.

13 Q When did you speak with him?

14 A I spoke with him this morning. |1 spoke with him

15 Friday afternoon. And 1 spoke with him one other day last
16 week, but I don"t recall which day.

17 Q And how long were those conversations?

18 A Less than 30 minutes, --

19 Q Did you --

20 A -- 1 believe.

21 Q Was anyone else present?

22 A No.

23 Q And was that over the phone or Zoom, or some other
24  way?

25 A I don"t -- This morning was over the phone. Friday
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1 was -- 1 think 1t was over the phone as well or -- Because
2 I was -- I believe 1 was driving.

3 And then 1 don"t recall if It was a Zoom meeting

4 earlier iIn the week or not.

5 Q Did you review any documents iIn preparation for the
6 deposition?

7 A I took another look through emails and texts to see
8 iT there was anything that was responsive and didn"t find
9 anything. 1 -- Yeah, 1 think that"s about it.

10 Q So when you say to see iIf there iIs anything

11 responsive, are you talking about the subpoena that you

12 received iIn this matter?

13 A Yes.

14 Q When did you -- What was your process -- Once you

15 saw that subpoena for the first time, what process did you
16 sort of put in place to find documents and messages and

17 communications that were responsive?

18 A Yeah, 1 took another search through at the time for
19 any text communication. And then the emails and files and
20 things like that were in the custody of the Commission.
21 Q And did you go through your text messages to look
22  for responsive ones, or did you turn i1t over -- Did you
23 turn over your entire, you known, phone or message file to
24  counsel to conduct a search to determine it there were
25 responsive communications?
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1 A I think 1 looked through them.

2 Q And so what was your sort of framework for deciding

3 whether something was or was not responsive?

4 A A lot of the responsive messages had been turned

5 over previously and were in a folder that I had given

6 access to the Commission. So otherwise anything that had

7 to do with the redistricting process or conversations

8 around that would have been included.

9 I don"t believe I found anything in addition.

10 Q And did this involve you just reading or rereading

11 those text messages, or were you like searching for key

12 words?

13 A Oh, I searched for keys words. 1 did search for key

14  words, yes.

15 Q And what were those?

16 A Redistricting, CVAP, Barreto, district. That"s not

17 an exclusive list, but that"s what I can recall for the

18 moment.

19 Q Did you -- In addition to searching for those or

20 possibly other key words, did you just go back and reread

21 all of the messages to see whether there were any that may

22 not involve those key words but might nevertheless be

23 responsive to the subpoena?

24 A I guess I"m -- Can you repeat the question? | guess

25 I"m not --
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1 Q What beyond a search -- Well, how did you -- How did

2 you search for the key words? Like physically did you

3 type in the search field --

4 Do you have an iPhone? Is that what you use?

5 A (Nodded.) Yes.

6 Q And so did you just type iIn like redistrict in the

7 search function on the i1Phone?

8 A Yes.

9 Q So after you did that then, or iIn addition to that

10 did you go back and just reread your texts with the

11 relevant -- you know, the most likely other parties to

12 your communications during that time about redistricting
13 to see whether there were some that weren®t being captured
14 by your searches?

15 A I know that 1 previously turned over all responsive
16 communication or texts with other commissioners or —-

17 Yeah, with other commissioners or individuals that were
18 listed In the previous public records request.

19 I don"t recall searching for any specific

20 individuals with regards to this subpoena.

21 Q Are there -- Are there text messages between other
22 commissioners or other Commission staff, say from

23 September to November, the end of November of 2021 that
24  you have not turned over?

25 A I don"t believe so.
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1 Q During this time did you delete any text messages?

2 A I don"t recall. 1 don"t recall deleting any.

3 Q Do you have any sort of standard practice iIn that

4 regard? 1 know some folks never delete things. Other

5 folks -- My dad deletes his text messages like every night
6 sometimes.

7 So do you have a practice in that regard?

8 A I don"t have a standard practice.

9 Q Does your phone have any sort of auto delete

10  function?

11 A Not to my knowledge.

12 Q And was your search limited -- or I guess did you

13 conduct searches for communications with legislators or

14 parties other than the ones that were in the public

15 records requests?

16 A 1"d have to review what the public records request,
17 what the scope of that was. My understanding is that it
18 included all -- all legislators and all business or

19 communications related to the redistricting process, and
20 so that would have been inclusive of that.
21 Q And what -- In addition to texting were there other
22 means of communications that you employed with the other
23 commissioners or the Commission staff or interested
24 legislators about the redistricting process?
25 A Phone calls and my redistricting email.
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1 Q Did you use your personal email to talk about

2 redistricting at all?

3 A I don"t believe so.

4 Q And what about other types of messaging services,

5 you know, other sorts of instant messaging other than text

6 messages?

7 A No.

8 Q Okay. So I"m going to jump back to the substantive

9 discussion we were having.

10 In addition to legislators and some lobbyists in the

11 state, was there anyone else or other categories of people

12 that you would talk to for your role on the Redistricting

13 Commission?

14 A Other than legislators, lobbyists, Commission staff,

15 your question iIs Is there anyone else outside of that?

16 Q Right.

17 A Not that 1 recall.

18 Q How about any folks who are associated with the

19 Republican party of Washington?

20 A Yes. 1 had a -- Well, actually now that I recall, 1

21 don"t believe he was In that conversation. | just may

22 have had a brief conversation with the chair of the

23 Republican party when 1 had a meeting there at some point

24 during the process, but I don"t know what -- If we went

25 into any detail about anything.
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1 Q Did you talk to anyone, any Republican party

2 affiliated officials outside, so like national Republican

3 party folks who were interested in redistricting?

4 A I don"t recall.

5 Q Did you ever speak to anyone with the National

6 Republican Redistricting Trust?

7 A That name sounds familiar, and -- but 1 don"t recall

8 any specific conversation with anyone from that

9 organization. That doesn®t mean that that didn"t occur,

10 but I don"t recall any at this time.

11 Q Do you know an individual named Adam Kincaid?

12 A Yes. Yes, I -- That"s a -- 1 did speak with Adam at

13 some point during the process, but not very frequently.

14 Q And when was that?

15 A Sorry. You just minimized one second.

16 I don"t recall. 1 think I probably had one or two

17 conversations with him during the -- during the entire

18 process.

19 Q And what were those conversations about?

20 A I don"t recall.

21 Q Do you recall anything from your conversations with

22  Adam Kincaid?

23 A I don"t.

24 Q Did the Senate Republican leadership give you

25 suggestions on what districts should look like?
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I don"t believe so.

How long were your conversations with Adam Kincaid?
I don"t recall.

Were they by phone or some other means?

I don"t recall.

Did you exchange any written communications with

3
)

I don"t recall.

© 0 N o g »~ W N R
o » o O » O »r O r

Is there anyone else from the National Republican

10 Redistricting Trust that you spoke with?

11 A I1"d have to hear names. |1 -- 1 don"t believe so,

12 but I —- 1 don"t know.

13 Q Did you receive ever any suggested maps from any

14 national Republican entities for say the congressional

15 districts iIn Washington?

16 A I"m sorry. From what? From what party?

17 Q Well, from anyone associated, broadly defined, with
18 national Republican entities.

19 A I don"t think so. If 1 -—- 171l qualify that. You
20 know, there was hundreds of maps that were submitted

21 directly to the Commission, and 1 don"t recall i1f that

22 entity was one of them that had submitted one; but I don"t
23 believe 1 received any draft maps from anyone.

24 Q And is the same thing true with respect to the state
25 legislative map?
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1 A I don"t believe I received any draft legislative

2 maps from any national Republican group.

3 Q And what about from the state Republican party or

4 affiliated entities?

5 A I don"t believe | received draft maps from the state
6 Republican party.

7 Q Other than an actual draft map, did you receive

8 input or instructions, directions from either the national
9 or state Republican affiliated parties or entities about
10 what particular districts they would like to see look

11 like?

12 A I don"t believe so.

13 Q When you were drafting maps or your staff was

14 drafting maps did you send those maps ever to Republican
15 affiliated state or national organizations for their

16  feedback?

17 A I don"t believe so.

18 Q Do you know whether your staff did?

19 A I don"t know.
20 Q And who were your staff on the Commission?
21 A The -- Paul Campos and Lisa -- I1"m forgetting Lisa"s
22 last name for the moment. The executive director.
23 Q Lisa McLean?
24 A That"s correct.
25 Q And Paul Campos, he sort of worked for you; is that
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1 right?

2 A Yes.

3 Q And --

4 A That i1s correct.

5 Q -- how did you hire him, or why did you hire him?

6 What was that process?

7 A The caucus selected him.

8 Q So you didn"t personally choose him to be your staff

9 member?

10 A No.

11 Q Had you known Paul prior to being selected as your

12  staff member?

13 A Yes.

14 Q And In what capacity?

15 A He was the assistant or Deputy Secretary of the

16 Senate when we were In majority in the State Senate, so |

17 worked with him as the majority floor leader.

18 And then he served in another capacity -- 1 don"t

19 remember what 1t was -- when we were iIn the minority. |

20 didn"t work with him as much then.

21 Q And can you describe the working relationship that

22 you had in general terms with Paul in terms of, you know,

23 your sort of process of staffing yourself as a

24  commissioner?

25 A Yeah, i1t was pretty informal. We"d have a Zoom call
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1 once a week to check in. 1 would ask him to draw

2 different -- permutations of different maps and to then

3 discuss what were the factors that went into generating

4 those maps and what were the considerations that he took
5 into account. So that"s pretty much the process.

6 Q And did you --

7 A Once i1n a while --

8 Q I"m sorry, 1 interrupted you.

9 A Oh, yeah. Once in a while 1 would draft my own map
10 and send it to him for his feedback.

11 Q How did you normally communicate with Mr. Campos?
12 A Phone calls and email.

13 Q What about text messages?

14 A I don"t recall frequent text messages with him. IFf
15 it were i1t would be a, "Call you iIn five," or something
16 like that; but again, I don"t recall any specific

17 messages.

18 Q The census data that®"s used for redistricting was
19 released in August, late August of 2021.
20 Does that sound right to you?
21 A Yes.
22 Q So prior to that there was a period of time, you
23 know, lengthy period of time where you were on the
24  Commission before that data was released.
25 What were you doing during that time to, you know,
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1 prepare for the eventual release of the data?

2 A Well, we had datasets that approximated -- I don"t

3 recall where they came from, if 1t was the Community

4  Survey or the census estimates; but we had datasets that

5 allowed us to draw up concepts that were -- that we

6 expected to be between plus or minus five or 10 percent

7 within what the actual data would end up being.

8 Q And so this is -- I"m assuming this was the American

9 Community Survey, the five-year estimates of total

10 population that are based on the surveys that go out to a

11 certain number of households across the country.

12 Does that sound right?

13 A I don"t know If there were other datasets that went

14 into creating the data file that was used to do those

15 draft maps, but 1 believe that that data was part of it.

16 Q But In any event, you didn"t wait until the actual

17 census data came out. You started earlier using estimate

18 data to kind of get a sense of where you were going with

19 your proposed plans; i1s that right?

20 A That™s correct.

21 MR. MILLSTEIN: Objection to form.

22 Q (By Mr. Gaber) And when did you start that actual

23 kind of draft mapping using the estimated data?

24 A I don"t recall when the software was made available,

25 the Edge software was made available to myself or to
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1 staff. So I wouldn®t know what month that occurred in,

2 but 1t was prior to the release of the full census data.

3 Q Did you or Mr. Campos use any programs other than

4 Edge to draft maps?

5 A I don"t know what Mr. Campos used. 1 know he -- The

6 maps that 1 viewed that he produced were produced in Edge.

7 I used Edge, and then towards the -- maybe the last

8 few days of the process 1 recall viewing some maps in

9 Dave"s Redistricting, but I didn"t draw up draft maps iIn

10 DaveT"s Redistricting throughout the process.

11 Q Was Edge the only software that you used to work on

12 draft maps?

13 A With the exception of if I —— 1T 1 had used Dave"s

14 in the final days to move lines around quickly and look at

15 populations. 1 don"t recall drawing maps prior to that in

16 Dave"s, so Edge would have been the primary tool.

17 Q And then once the -- So eventually -- You know,

18 we"ll talk about 1t a little bit later, but you eventually

19 released, you know, your own proposed maps for the State

20 Legislature and for Congress sort of shortly after the

21 census data came out; is that right?

22 A Yes.

23 Q And how much did your proposal change based on the

24  actual numbers that had come out compared to sort of your

25 drafting process prior to that?
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1 A I don"t recall.

2 Q Was it a substantial change, or were the estimates

3 largely close enough in line that you could just tweak?

4 A I don"t recall.

5 Q Okay. Do you recall whether the general outlines of

6 your proposals were sort of set prior to the census data

7 being released?

8 MS. FRANKLIN: Objection, vague.

9 A We had several draft maps that we were looking at in
10 advance of the census data being released. The proposed
11 map may have included components of any number of those
12 draft maps.

13 Q (By Mr. Gaber) Were you involved in the selection
14  of Sarah Augustine as the Chair of the Redistricting

15 Commission?

16 A Yes.

17 Q And how so?

18 A The -- We were -- We voted on her as a Commission to
19 put her In that position.

20 Q Did you suggest her as the Chair?

21 A No. No.

22 Q How did that happen? Whose idea was i1t?

23 A I believe the name came from Brady, but -- It either
24 came from Commissioner Walkinshaw or Commissioner Sims.

25 Q Was there anyone else that you or Commissioner
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1 Graves had suggested as potential chairs?

2 A Yes. | believe so.

3 Q Who was that?

4 A I don*"t recall the name. 1 believe it was a retired
5 federal judge in eastern Washington. There may have been
6 other names, but I don"t -- 1 don"t recall who.

7 Q Did you know Ms. Augustine prior to her -- to voting
8 to make her the chair?

9 A I had had a conversation with her after her name was
10 proposed.

11 Q And what did you guys discuss iIn that conversation?
12 A Her professional background, her philosophy towards
13 negotiations and mediations in particular, her, you know,
14 willingness to take on the job if selected.

15 Q And what was her philosophy toward negotiation and
16 mediation that she relayed to you?

17 A I can -- I can tell you my net impression of what

18 she said. 1 can"t remember what she actually said on the
19 call.
20 Q Okay. What was that?
21 A My net impression was that she was a professional
22 who placed her -- her reputation as a mediator above any
23 personal political agenda.
24 Q Did Senator Honeyford ever suggest Sarah Augustine
25 as a potential chair?
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1 A I —— 1 don"t recall.

2 Q Do you know Drew Stokesbary?

3 A Yes.

4 Q And did you ever talk to Drew Stokesbary about

5 redistricting during the redistricting process?

6 A Yes.

7 Q And how many times?

8 A I don"t recall.

9 Q What"s your sort of rough estimate of the magnitude
10 of conversations?

11 A More than one, less than fTive.

12 Q And when would those have taken place?

13 A I don"t recall.

14 Q Did you speak with him sort of in the last two weeks
15 before the November 15th deadline? Did i1t seem like he

16 was present during that period of time?

17 A I don"t recall.

18 Q What general topics did you discuss with

19 Mr. Stokesbary?
20 A The makeup of the 31st Legislative District.
21 Q What about other Legislative Districts?
22 A I don"t believe so.
23 Q Mr. Stokesbary, he®"s not -- He doesn"t represent you
24 as a lawyer, does he?
25 A I don"t believe so.
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1 Q Have you spoken with him about either this lawsuit

2 or the other lawsuit, the Garcia lawsuit that"s

3 challenging Legislative District 157

4 A I don"t recall. 1 don"t -- I don"t think so, but 1

5 don"t recall.

6 Q Is there a conversation that you"re thinking of with

7 him that you®re unsure of whether i1t was about the

8 lawsuit?

9 A No. I"m just trying to think about who was involved
10 in -— and when 1 first learned of the other lawsuit, and I
11 don"t have any specific recollection right now of what
12 that was.

13 Q And you understand that so this iIs -- The lawsuit
14  that we"re sort of talking about today is the challenge
15 under the Voting Rights Act to District 15; is that right?
16 A That"s correct.

17 Q And that there®"s a second lawsuit that challenges
18 District 15 as a racial gerrymander.

19 Do you understand that?

20 A Correct.

21 Q What 1s your impression of both lawsuits?

22 MR. BOWEN: Objection, form.

23 A Can you be more specific about what my impression
24 1s?

25 Q (By Mr. Gaber) Wwell, 1 want to start broadly. So
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1 I"m just curious as to what -- you know, what you think.

2 You voted for the plan; right?

3 A 1 did.

4 So do you think that both lawsuits lack merit?

5 A Yes.

6 MS. FRANKLIN: Objection, calls for a legal

7  conclusion.

8 MR. MILLSTEIN: Thank you.

9 Q (By Mr. Gaber) And sorry, I didn"t hear your

10 answer.

11 A I don"t believe either lawsuit will be successful.
12 Q And do you disagree with the allegations iIn the

13 Garcia lawsuit that the plan was a racial gerrymander?

14 MR. MILLSTEIN: Objection, vague.

15 MS. FRANKLIN: Objection, calls for a legal
16 conclusion.

17 A Yeah, 1 don"t believe I know enough about the --

18 about the case law behind what would allow either suit to
19 succeed to be able to go into any details.

20 Q (By Mr. Gaber) Did you talk with any lawyers from
21 the law firm Holtzman Vogel during the redistricting

22 process?

23 A I don"t recall.
24 Q And what about regarding this lawsuit?
25 A I don"t recall.
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1 Q Are you familiar with the law firm Holtzman Vogel?

2 A I may be, but I don®"t have -- It"s not ringing a

3 bell right now. So maybe 1f I heard some of the attorneys

4  that were there.

5 Q Well, one of them is with us here today, Mr. Brennan

6 Bowen. Have you spoken with Mr. Bowen before about

7 redistricting or this or the Garcia lawsuit?

8 A Again, I don"t recall.

9 Q And another is Jason Torchinsky. Have you spoken

10 with him about redistricting or these lawsuits?
11 A I don"t -- I don"t recall.
12 Q And then another is Dallin Holt. Have you spoken

13 with him about redistricting or any of these lawsuits?

14 A I don"t recall.

15 Q And have you spoken with any of those attorneys
16 about -- ever before about anything?

17 A I don"t -- 1 don"t believe so.

18 Q Did you know that a racial gerrymandering lawsuilt

19 was going to be filed before it was filed?

20 A I believe that | was aware that there was some

21  discussion around that, but I don"t recall the details.

22 Q So then generally how did you become aware of that?
23 A I think 1 talked with Paul Graves about -- after the
24  VRA lawsuit was fTiled, I think that it may have come up iIn

25 that context.
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1 Q And what did Paul say?

2 A I don"t recall.

3 Q What do you recall of the conversation?

4 A I think the -- about the fact that there was an

5 allegation relative to the 15th District, and it may be a

6 general conversation about, you know, legally what does

7 that mean, and what are -- What would a plaintiff or a

8 defendant need to show in a case like that, and what are

9 other causes of action that might also relate to race as a

10 component iIn redistricting.

11 Q And so that answer that you just gave, that was

12 about the forthcoming but not yet filed racial

13 gerrymandering case; is that right?

14 A I don"t know If 1t was about the specific -- 1 don"t

15 recall 1t being about a specific filing, but I believe we

16 discussed as part of the VRA conversation what are the

17 other -- What are the other potential actions that could

18 be brought up in -- with regards to race and

19 redistricting.

20 Q And it was your Impression from that conversation

21 that there would be -- that someone was going to be filing

22 an additional lawsuit?

23 A Again, 1 don"t recall specifics, but I do recall

24  that that had been -- that the possibility of a Complaint

25 alleging those, those components, could be part of this
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1 whole broader conversation.

2 Q And this was information that Mr. Graves had learned
3 that additional Complaints about racial gerrymandering in
4 particular would be filed?

5 MR. MILLSTEIN: Objection, calls for

6 speculation.

7 A I don"t recall.

8 MS. FRANKLIN: Objection, foundation.

9 A Yeah, again, 1 really don"t recall how specific the
10 conversation was.

11 Q (By Mr. Gaber) Was there anyone else in the

12 conversation, or was it just you and Mr. Graves?

13 A Again, I don"t -- I can"t even recall any specific
14 conversation. I"m giving you a vague impression of my

15 memory that A) I was aware that the -- that a Complaint

16 could be filed on those grounds, and that at a later time
17 it was that a Complaint would be likely to be filed; but
18 again, I don"t recall who I would have learned that from
19 or who I would have had conversations with around that.
20 Q Have you -- During the redistricting process did you
21 talk to Ismael Campos, Paul Campos®s brother?
22 A I don"t believe —- I don"t believe so.
23 Q Have you ever spoken with Ismael Campos?
24 A I don"t recall.
25 Q What about Benancio Garcia?

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 42 of 262

Joseph F. Fain November 21, 2022
Page 40
1 A I don"t recall.
2 Q Alex Ybarra?
3 A I have spoken with Alex before.
4 Q And did you speak with him about the redistricting
5 process?
6 A I don"t -- 1 don"t believe so.
7 Q What about with regard to either of the two lawsuits
8 that have been filed?
9 A I don"t believe so, but I don"t recall.
10 Q Have you spoken with José Trevifio ever?
11 A I don"t recall.
12 Q Did you read the Complaint that was filed in this
13 case, the Section 2 Complaint?
14 A Parts of 1t. 1 don"t recall 1f 1 read the whole
15 thing.
16 Q Which parts do you recall reviewing?
17 A In the original Complaint I recall reading through
18 the numbered list of allegations and of evidence.
19 Q And have you referred back to that again to reread
20 i1t, ever?
21 A No.
22 Q What about the Garcia case, did you read the
23 Complaint that was filed in that case?
24 A No.
25 Q Have you read any of the other documents that have
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1 been filed in the Court regarding this litigation?
2 A No.
3 Q Have you read any expert reports or the like related
4  to this case?
5 A No.
6 Q Have you read newspaper articles about the
7 litigation?
8 A Yes.
9 Q What takeaways do you have from those articles?
10 MR. MILLSTEIN: Objection, vague.
11 A I don"t recall any specifics that were in the
12  articles.
13 Q (By Mr. Gaber) But you"re staying informed about
14 litigation, at least through the media; is that fair?
15 MR. MILLSTEIN: Objection. Objection,
16 misstates prior testimony.
17 A I recall that 1 have read newspaper articles that
18 have covered 1t. 1 haven®t methodically sought them out
19 on a regular basis.
20 Q (By Mr. Gaber) Have you read any deposition
21 transcripts related to this litigation?
22 A No.
23 Q Did you read any deposition transcripts from the
24  open records litigation?
25 A No.
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1 Q Did you read your own deposition transcript from the
2 open records litigation?
3 A I recall 1t being sent to me. 1 don"t know if 1
4 actually read it.
5 Q Do you know who is funding the attorneys for the
6 Garcia case, the racial gerrymandering lawsuit?
7 A I don"t recall.
8 Q Do you know if you®ve ever been told who that was
9 and you just don"t recall who i1t was, or what don"t you
10 recall?
11 A I don"t recall knowing who was funding that suit.
12 Q And so just so I"m clear, because I -- I"m a little
13 confused by the answer, "1 don"t recall.”
14 Do you know who is funding that lawsuit?
15 A I do not know who is funding 1t. 1 do not know who
16 is funding that lawsuit, no.
17 Q Do you have any speculation or guesses as to who is
18 funding that lawsuit?
19 MR. MILLSTEIN: Objection, calls for
20  speculation.
21 MR. BOWEN: Thank you.
22 A Yeah, 1 wouldn®t want to -- I wouldn®t want to
23  speculate about something like that.
24 Q (By Mr. Gaber) well, --
25 A I mean, --
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1 -- so if I ask you --

2 A I don"t --

3 Q -- to speculate -- They can object, but i1f I ask you

4  to speculate, then you do have to, so --

5 A I don"t know who is funding the -- 1 don"t know who

6 is funding it, and I don"t recall 1f I"ve ever known who

7 is funding i1t.

8 Q I"m going to switch gears to the map drawing

9 process. Who drew the legislative plan that you released

10 to the public in September?

11 A Paul Campos and 1.

12 Q And was i1t all Paul, or were parts of it you? Sort

13 of what was the iterative process that got to that map?

14 A Yeah, i1t was partly Paul, and 1t was partly me.

15 Q Okay. And can you just describe generally for me

16 sort of what that workflow looked like? You know, did

17 this -- We talked a little bit earlier about perhaps some

18 of 1t might have been from the draft before the census

19 data came out.

20 Once the census data came out In August what did the

21 process look like?

22 A I had asked Paul to create a map that prioritized

23  the continuity of school districts and that created as

24  many competitive or swing districts as possible.

25 And he put together an initial draft. 1 recall

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 46 of 262

Joseph F. Fain November 21, 2022

Page 44

1 meeting with him and then taking over the mouse and making

2 some changes to some areas; and 1 don"t recall

3 specifically what, but they would have been most likely in

4  the central Puget Sound area.

5 And then he went back and made some additional

6 changes or kind of completed because the populations that

7 we had been drawing -- and especially when 1 took over --

8 were not equalized, and so he went back to make sure that

9 they were equalized. And I think that"s the process that

10 we -- that we went through on those maps.

11 Q And you mentioned one thing in particular,

12 competitiveness, and 1 think --

13 Did you say that you wanted to draw the maximum

14  number of competitive districts that were possible?

15 A Yes. That"s correct.

16 Q And how did you go about determining what that

17 maximum number was?

18 A We used different election data to figure out which

19 districts were -- or which -- We used -- We used historic

20 election data to determine what -- where the lines would

21 need to be to create competitive districts.

22 Q And was it your goal to wherever there could be a

23 competitive district, to draw one?

24 A I had an overall goal of wanting to see more

25 competitive districts rather than fewer.
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Q And so I guess I"m just trying to get at you said

that —- 1 think you said something -- 1 don"t know If this
IS your exact words, but something like maximize or have
the most or --

So I"m just curious as to, you know, were you
focused on competitive districts in that particular part
of the state? Or were you focused on particular districts

and trying to make those districts more competitive? Or

© 00 N o o b~ w N P

were you looking to see if there were new districts that
10 sort of -- you know, you hadn®"t conceived of prior in the

11 prior map?

12 MS. FRANKLIN: Objection, compound and
13 vague.
14 A The last point you made about specific districts,

15 there are some generally accepted districts that were

16 previously competitive, and 1 likely started with those
17 districts to preserve their competitiveness or to enhance
18 it.

19 Q (By Mr. Gaber) And did you use some sort of metric
20  for competitive districts, like a range of electoral

21 results that you viewed as in the range of competitive?

22 A Yes.

23 Q And what was that?

24 A I used several different indicators and several

25 different races. 1 wouldn™t be able to list all of them,
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1 but they would range from Secretary of State race data,

2 treasurer race data, the U.S. Senate race data.

3 Q And within that -- 1 guess what I"m trying to get at

4 is 1s it like 45 to 55 percent for one party is the range

5 of competitive or a different range? What are the results

6 that indicate to you that i1t"s a competitive district?

7 A I would lean more towards the smaller range being

8 considered competitive, perhaps 47 to 53, but -- I do

9 recall having conversations with my fellow commissioners

10 about how we would determine what competitive meant.

11 Q And 1 know that -- and we can talk maybe a little

12 bit more later about this, too -- but I know that is it

13 the treasurer"s, the 2020 treasurer”s race with

14  Pellicciotti was the candidate, that that was sort of used

15 as a benchmark; is that right?

16 A That emerged as a consensus benchmark amongst the

17 commissioners. It was not the only data point that I

18 considered, but 1t was a -- It was one that we believed

19 generally was accurate.

20 Q And did you sort of, I guess, quantitatively or

21 qualitatively did you agree with that decision, that that

22 was a good benchmark to use?

23 A IT there was only one race that you would be able to

24  select i1n order to determine competitiveness, then I felt

25 that that was the most appropriate race.
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1 Q And can you talk a little bit about why that is?
2 What about that particular election or the candidates or
3  the outcome was useful in the way that others might not
4  have been as useful?
5 A Sure. One of the --
6 MR. MILLSTEIN: Objection, compound.
7 A It was a close race to begin with. | assumed that
8 the name 1D, since there was not a lot of campaigning
9 around i1t or not paid media around that, not a lot of

10 attention to the race, that 1 viewed It as a no-name

11  Republican against a no-name Democrat for a position that
12 was not perceived as being strongly ideological, and that
13 under those circumstances you could see a -- what a

14  generic ballot -- how a generic ballot or a generic

15 competition between a Republican and a Democrat In any

16 given district might play out.

17 Q (By Mr. Gaber) And the way you looked at i1t sort of
18 above 53 percent or below 47 percent, you were falling

19 kind of outside the range of true competition; is that a
20 reasonable --

21 A I wouldn®t say it"s a hard line, but I would say the
22  further you move from 50/50, the less competitive the

23 district 1is.

24 Q And 1711 show you an example a little bit later,

25 too; but you actually, you know, kind of really delved
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1 into the data and had spreadsheets for each map that had

2  the electoral results and a host of different elections

3 and other sort of population and demographic data for each

4  of the districts, ranked them, you know.

5 Do you recall this?

6 MR. MILLSTEIN: Objection, lacks

7  foundation.

8 A Yeah, 1 don"t recall all of the different pieces of

9 data or things that were developed as part of the process,

10 but 1 do recall plenty of spreadsheets.

11 Q (By Mr. Gaber) And these -- and again, | can show it

12 to you in a bit, but 1"m just generally speaking -- these

13 were spreadsheets that you had your staff create for you;

14 is that right?

15 A Yes. |1 especially later in the process had a very

16 specific rubric for how I -- how I would view the

17 competitiveness of a district, yes.

18 Q In terms of the public plan that you released -- 1

19 think it was in September of 2021; am I right about that?

20 A Around then, yeah.

21 Q Did you do anything to ascertain whether there were

22 any requirements under the Voting Rights Act for any

23 particular districts that should be taken iInto

24 consideration or that you took into consideration in

25 drawing your proposal?
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1 MR. MILLSTEIN: Objection, compound.

2 A I recall having a briefing by the Attorney General~s
3 Office with regards to the VRA, and so that information

4 would have been available to me at the time of drafting

5 the map.

6 Q (By Mr. Gaber) When was that briefing?

7 A At the beginning of the process. | don"t remember

8 what month, but it was early on.

9 Q Before the census data was released?

10 A Yes.

11 Q And was that a verbal briefing, or was that a

12 written briefing?

13 A It was a —- 1 believe a PowerPoint presentation

14 during a Commission meeting.

15 Q And do you recall who the attorneys from the AG"s

16 Office were who gave that presentation?

17 A I don"t.

18 Q Did you consult that PowerPoint when you were

19 drawing the proposed plan? And 1"m talking about the one
20 that you released publicly.
21 A I don"t believe so.
22 Q Did you consult with any other Voting Rights Act
23 experts or consultants or attorneys to vet your public
24 proposal to see whether i1t was complying with the Voting
25 Rights Act?
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1 MR. MILLSTEIN: Objection, vague and
2 compound.
3 A I did not consult with anyone after the development
4  of my proposed map to determine if it complied with the
5 Voting Rights Act.
6 Q (By Mr. Gaber) What about before it was released?
7 A I think my answer was during the development of my
8 map -
9 Q Did you instruct Mr. Campos to look at any
10 demographic data to see whether that that data would
11 suggest the potential that there could be a voting rights
12 obligation?
13 MR. MILLSTEIN: Objection, calls for a
14 legal conclusion, compound.
15 MS. FRANKLIN: Objection, vague.
16 A I don"t recall any specific direction on a specific
17 instance. 1 would say that the racial demographics of
18 different districts were a part of our conversation and
19 analysis during the development of maps.
20 Q (By Mr. Gaber) And specifically with regard to the
21 Yakima region, when your public proposal that you released
22 in September of 2021 was being developed did you have any
23 conversations with Mr. Campos about the potential that
24  there could be a VRA obligation for Latino voters in the
25 Yakima area?
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1 MR. MILLSTEIN: Objection, vague.

2 A I don"t -- I don"t recall any specific conversation.

3 It was known to me at the time that that would be the --

4 That 1s -- That was an area of concern for individuals

5 with regards to the VRA. So inasmuch as I knew that, it

6 would have entered my -- my processes.

7 Q (By Mr. Gaber) And how did you come to that kind of

8 general awareness?

9 A I don"t recall the timeline of different public

10 testimony or the analysis that had been prepared by

11 Barreto, so I don"t know at what point these things were

12  brought up or addressed, only that they were.

13 Q And so is the Barreto report and analysis, iIs that

14  sort of the primary initial thing that happened to make

15 you aware of the potential issue In the Yakima area?

16 MR. MILLSTEIN: Objection, vague.

17 MS. FRANKLIN: Objection, misstates prior

18 testimony.

19 A I don"t recall the timeline, so I don"t know what

20 the initial precipitating event or information would have

21 been. Since we received a briefing on the VRA very early

22 on iIn the process, | believe that the general awareness of

23 that issue existed early on in the process.

24 Q (By Mr. Gaber) And that"s specifically about Latino

25 voters iIn the Yakima area?
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1 A I don"t know at what point the geography of the

2 concerns were known, only that the VRA as a potential

3 issue could come up during the development of maps. And

4 again, I don"t recall when the geography of where those

5 areas would come out.

6 I was aware of the previous VRA, state VRA concerns
7 and processes and lawsuits In the area and had been aware
8 of those for several years, so -- Yeah.

9 Q And so you knew that the City of Yakima had lost a
10 VRA lawsuit about the City Council districts in Yakima?

11 A I was, yes.

12 MR. MILLSTEIN: Objection, lacks

13  foundation.

14 Q (By Mr. Gaber) What was your answer?

15 A I was aware of that, yes.

16 Q And were you also aware that Yakima County had had a
17  finding by a state court judge of -- that there was

18 racially polarized voting in Yakima and that there was

19 liability under the state Voting Rights Act?
20 MR. MILLSTEIN: Objection, lacks
21  foundation.
22 A I don"t recall the county. |1 recall the city.
23 Q (By Mr. Gaber) And then were you generally aware
24  that there is a sizable Latino population in the Yakima
25 area?
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1 A Yes.

2 Q And that"s before -- That awareness of the sizable

3 Latino population, 1 assume that comes from being a member

4 of the State Legislature and a long-time person involved

5 in Washington politics, that that®s something you"re

6 generally aware of; is that fair?

7 A That"s correct.

8 MS. FRANKLIN: Objection, vague.

9 Q (By Mr. Gaber) And 1 -- 1 missed the answer.

10 A Yes. My involvement as a legislator made me aware

11 of those.

12 Q Now, there was a period of time where there was some

13 discussion on the Commission, as | understand it, or among

14  the commissioners of potentially hiring a VRA consultant

15 to advise the Commission.

16 Can you talk a little bit about those conversations

17 and what happened, where that ended up?

18 MR. MILLSTEIN: Objection, lacks

19 foundation.

20 A There was -- After the briefing by the Attorney

21  General®s Office there was some discussion around bringing

22 in an additional expert to advise.

23 Q (By Mr. Gaber) And who raised that suggestion?

24 MS. FRANKLIN: Objection, lacks foundation.

25 A I don"t recall.
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Q (By Mr. Gaber) What do you recall about that

conversation?

A It -- The -- 1 had a conversation with the -- The
specific conversations, | recall having a conversation
with the Chair and with Commissioner Graves. |1 may have
had a conversation with Commissioner Walkinshaw regarding
it, but 1 don"t -- 1"m not entirely sure.

Q And what did you think of the i1dea?

© 00 N o o b~ w N P

MR. MILLSTEIN: Objection, vague.
10 A I would -- 1 did not support bringing on the

11 additional consultant.

12 Q (By Mr. Gaber) Why not?

13 A I felt that the issue was going to be one that was
14 used for partisan advantage and that we would be -- it

15 would -- 1t would make the issue more difficult for us to

16 navigate, given that it would be unlikely for us to agree
17 on an expert that we viewed as neutral.

18 And if we could go towards a break in the next, you
19 know, five minutes or so.

20 Q Yeah. | want to -- So I don"t forget, 1 want to ask
21 a couple questions about your answer, and then we can take
22 a break.

23 A Okay .

24 Q So you said that the issue you thought would be used

25 for partisan advantage. What do you mean by that? When
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1 you say issue are you talking about the consultant, hiring
2 a consultant, or were you talking about generally the

3 Voting Rights Act?

4 A I"m referring to the selection of a neutral

5 consultant and that it would be difficult to come to a

6 consensus around someone who would provide analysis that

7 could be relied upon by all four commissioners as not

8 having an agenda or a position on how to address that

9 Issue.

10 Q Did you recommend any names of people that you

11 thought could fit that charge?

12 A I don"t recall.

13 Q What was Chair Augustine®s view?

14 MR. MILLSTEIN: Objection,--

15 MS. FRANKLIN: Objection, --

16 MR. MILLSTEIN: -- calls for speculation.
17 MS. FRANKLIN: -- lack of foundation.

18 A I recall a conversation with Chair Augustine where
19 she, 1 believe, wanted to bring on an additional expert on
20  the issue.
21 Q (By Mr. Gaber) And what about Commissioner Graves,
22 did he express any view on the topic?
23 MS. FRANKLIN: Objection, lack of
24  foundation.
25 Q (By Mr. Gaber) Did he express any view to you that
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1 you were aware of?

2 A I believe he shared my view that it would complicate
3 the process, and then i1t would be difficult to find a

4 neutral analyst.

5 Q What was your idea, if you had one, for the

6 alternative approach to determining whether there was an

7 obligation under the VRA to draw a particular district or
8 ensure compliance with the VRA of any map that was drawn?
9 MR. MILLSTEIN: Objection, vague.

10 MS. FRANKLIN: Objection, compound.

11 A That one was a bit too vague and compound for me to
12 sort out. Could you try to rephrase?

13 Q (By Mr. Gaber) So I guess if you didn"t want to have
14 a consultant, an expert on the VRA to analyze the plan,

15 what was your vision for how you would -- you would

16 determine whether the map ultimately complied?

17 MR. MILLSTEIN: Objection, lacks

18 foundation.

19 A I don"t -- Yeah, 1 don"t recall having a specific
20 process In mind.
21 Q (By Mr. Gaber) Okay. So there really was no backup
22 plan to the consultant. That was just the end of it?
23 MS. FRANKLIN: Objection, misstates prior
24  testimony.
25 A I don"t recall having a process in place that early
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1 in the —- 1n the drawing of the maps.

2 Q (By Mr. Gaber) So having rejected the idea of an

3 expert consultant, were there any steps that you took for

4 yourself to understand what the VRA requirements were?

5 MR. MILLSTEIN: Objection, argumentative.

6 Q (By Mr. Gaber) I"m not trying to argue with you. |

7 hope you don"t think that that"s the case.

8 A No, 1 —-- If I"m understanding the question

9 correctly, you"re asking what other things did I do to

10 educate myself about the VRA; i1s that correct?

11 Q Yes, exactly.

12 A Yeah, I -- And again, I don"t recall at which -- at

13 what point in the process I did this, but I did read

14 additional case law and analysis of the Gingles incentive

15  factors.

16 I can"t recall specific cases or websites that I --

17 that I viewed, other than I looked at the history of

18 the -- 1 guess 1t"s an Alabama case that"s going through

19 the courts currently, and then just consulted a number of

20 different resources about what -- where has the -- where

21 the VRA has been used in the past with regards to

22 redistricting.

23 Q And one of those that you knew about was in Yakima

24 for the City Council there?

25 A That 1s correct.
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Q So the Alabama case, that®"s the Merrill versus
Milligan case that the Supreme Court heard argument on
earlier this year. 1Is that what you®"re referring to?
A Yes, 1 believe so.

Q What from that case did you review or consult,
briefing or the District Court"s decision, or what in
particular?

A Yeah, based on the timeline 1 don"t believe oral

© 00 N o o b~ w N P

arguments of the Court would have occurred yet. The

10 District Court ruling would have. So 1 possibly read that

11 decision. Again, I"m -- Or maybe it was the -- It was
12  possibly -- and again, I™m --
13 Just to let you know, a notification of a phone call

14 came up here, --

15 Q Oh.
16 A -- so I wanted to close that down, so -- Sorry.
17 Yeah, so i1t would have been -- It would have been

18 something along those lines.

19 MR. MILLSTEIN: And Counsel, just to check
20 in regarding taking the break that was requested. 1 know
21 you said you had a few more questions. You"ve gone

22 through a few more, so 1 didn"t know when you were going
23 to reach a breaking point.

24 MR. GABER: Yeah, 1 think In just a minute.

25 I Just want to -- 1 will In a minute or two, but 1 just
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1 want to close the loop on the material that he looked at

2 fTor the VRA.

3 Q (By Mr. Gaber) So you mentioned 1 think It"s

4  Gingles, but then other people say Gingles. 1 don"t know.
5 But I think it"s Mr. Gingles, but -- their actual name.

6 But you"re familiar with those, the preconditions,

7 those three preconditions; is that right?

8 MS. FRANKLIN: Objection to the extent it

9 calls for a legal conclusion.

10 A I have been -- I have read and been briefed on those
11 conditions, yes.

12 Q (By Mr. Gaber) And the Senate factors that go into
13 the totality of the circumstances consideration, that"s

14  something that you®re familiar with?

15 MS. FRANKLIN: Same objection.

16 A I have been briefed and read materials with regard
17 to the Senate factors.

18 Q (By Mr. Gaber) And then you think you may have

19 looked at some other case law, but it sounds like you
20 answered my next question, which is that you couldn"t give
21 me specific names?
22 A That"s correct.
23 Q Okay. I think -- Oh, when you say you were briefed,
24 by whom were you briefed?
25 A During the previous briefing that we discussed with
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the Attorney General®s Office, that attorney addressed

both of those components.
Q Okay. Any others that come to mind? 1°m going to
ask you about the separate law firm that was engaged
later, but other than that any others that --
A In terms of a formal briefing, no.
Q Okay.

MR. GABER: Let"s take a -- Is a 10-minute
break good?

THE WITNESS: That would be great.

MR. GABER: So I have -- I"m iIn the Eastern
time zone, so is i1t 10:38 there, or is It nine --

THE WITNESS: Correct.

MR. GABER: 10:387?

THE WITNESS: Um-hmm.

MR. GABER: So we"ll come back around
10:48.

THE WITNESS: Sounds good.

MR. GABER: Great. Thanks.

THE VIDEOGRAPHER: We"re now going off the
record. The time is 10:38 a.m.

(Break 10:38 a.m. to 10:51 a.m.)

THE VIDEOGRAPHER: We"re now back on the

record. The time is 10:51 a.m.

Q (By Mr. Gaber) Mr. Fain -- Well, before 1 say that,
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1 do you prefer Senator Fain? Mr. Fain? Commissioner Fain?

2 What should I call you?

3 A I prefer Joe, but --

4 Joe.

5 A But 1 suppose 1f you need to be formal, you know,

6 Mr. Fain is fine.

7 Q Okay. You mentioned that you had -- Before we went

8 on the break you mentioned that you, 1 think, were getting

9 like a phone call or something on your screen, and 1

10 just -- Since we"re doing this remotely and 1 can"t see
11  what"s happening In the room, what screens do you have or
12 windows do you have open on your computer?

13 A I have no windows open. The -- The call pushed out
14 a notification, and so I"ve been trying to figure out how
15 to disable notifications, so --

16 Q Okay. And do you have any notes or written

17 documents there with you?

18 A I do not.

19 Q Did you -- Do you know a man by the name of Adam

20 Foltz?

21 A I*"m sorry, you broke up there. One more time?

22 Q Do you know Adam Foltz?

23 A That name sounds familiar, but I don"t -- I don"t
24 know who -- Maybe 1f you gave me his position or title,
25 which --
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1 Q I don"t know that he has a title, but he"s involved
2 in drawing redistricting plans generally for Republican

3 officials. He worked in Wisconsin and Texas.

4 Does that ring any bells?

5 A Yes. Yes, | believe so.

6 Q Have you spoken with him before?

7 A I don"t know If I spoke with him directly or if

8 someone else spoke with him, but I think 1 have.

9 Q And would that have been about redistricting iIn

10 Washington?

11 A Yes.

12 Q And what -- What do you recall from that

13  conversation?

14 A Again, 1 don"t recall a specific conversation.

15 The -- There was some consideration of bringing In some

16 additional help towards the latter end of the

17 redistricting process, and I believe -- again, I"m not

18 certain -- but I believe that was the individual that was
19 being considered; but I don®t think we moved forward with
20 it.
21 Q And who i1s "we"™ In that context?
22 A It would have been -- The individuals that were part
23  of that conversation would have been John Braun and
24 possibly Jim Troyer, who is the Republican Chief of Staff.
25 Q And when was this, the potential of bringing
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1 Mr. Foltz on? And, you know, 1If you don"t know the exact
2 date, but roughly when In the process?

3 A It would have been later in the process, 1 believe,
4 but 1 can"t recall exactly when.

5 Q And what was -- Who suggested him as a potential to
6 assist?

7 A I don"t remember.

8 0 Do you think i1t would have come up did you say with
9 Mr. Braun -- or Senator Braun -- or Jim Troyer?

10 A Possibly.

11 Q And what sparked the sort of discussion of

12 potentially bringing in an external map drawer?

13 A I think the compressed timeline of the availability
14  of data and the deadline, being that 1t was insanely

15 short, just needing someone else that had the technical
16 expertise to quickly draw and quickly analyze.

17 Q Did you talk with Commissioner Graves about

18 potentially having Mr. Foltz join the effort?

19 A I don"t recall.
20 Q Was Commissioner Graves present for that meeting
21 with John Braun or Jim Troyer?
22 A I don"t recall any specific meeting where 1t was
23 the three of us there, but 1 don"t believe that
24 Commissioner Graves was part of the -- part of the
25 conversation.
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1 Q And then did you have a meeting with Mr. Foltz ever
2 after that conversation with Senator Braun or Jim Troyer?
3 A I think I may have had a phone call with him, but

4 again, | don"t -- I don"t recall specifics.

5 Q And why was the -- Did you make the decision not to
6 bring him on for his map drawing services?

7 A I recall that 1 thought we were moving ahead with

8 having him assist; but then 1 don"t recall really seeing
9 anything that came out of that, so 1t might have just

10 slipped away in the bustle of the timeline.

11 Q Were any draft maps ever sent to Mr. Foltz for his
12 review or feedback?

13 A It"s possible.

14 MS. FRANKLIN: Lacks foundation.

15 A It"s possible, but I don"t recall specifically.

16 Q (By Mr. Gaber) And what makes you think i1t"s

17 possible?

18 A I*m thinking back to what we were -- how we were

19 discussing our needs and what we would have an additional
20 individual do for us.
21 And so part of that might have been, you know,
22 here®"s -- Here®s where we are right now, kind of like
23 sharing our current status iIn the process.
24 Q Did you ever send draft maps to Mr. Foltz?
25 A I don"t recall doing so.
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1 Q And do you know whether Mr. Campos did?

2 A I don"t have any knowledge of that.

3 Q Are there any other outside consultants similar to

4 Mr. Foltz who were considered or involved In the map

5 drawing process?

6 MS. FRANKLIN: Objection, lacks foundation.

7 MR. GABER: And just for myself can you

8 explain what you think is wrong with that question? |

9 asked are there any other.

10 MS. FRANKLIN: Oh, 1 just wasn"t sure i1f he

11  would be aware of ones that were considered by other

12 people other than himself.

13 MR. GABER: Okay.

14 Q (By Mr. Gaber) You can answer the question.

15 A Yeah, 1 don"t know of any other individuals that

16 were consulted.

17 Q And then before we breaked -- broke -- before we

18 broke -- 1 don®"t know iIf that"s right -- but before we

19 left on our break you had mentioned that you been given

20 the sort of formal or explained that you had formal VRA

21 briefings.

22 Were there any sort of un-informal briefings beyond

23  the Washington Attorney General®s that you received?

24 A I don"t believe so.

25 Q In terms of the negotiation process that you had
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1 with -- or your working process with the other three

2 commissioners, do you recall that there was sort of a dyad
3 approach that the commissioners took to their discussions
4 and negotiations?

5 A Yes.

6 Q And can you describe for me what that iIs or what

7 that means?

8 A The -- Commissioner Graves and Commissioner Sims

9 were primarily focused on the legislative maps and having
10 conversations about those, and Commissioner Walkinshaw and
11  myself were primarily focused on the federal congressional
12 map -

13 Q And what was the reason for that approach?

14 A Expeditious negotiations in a short timeline.

15 Q And how was your -- Did you sort of trust -- Did you
16 rely on Commissioner Graves to sort of present the

17 Republican view for the most part for the legislative

18 plan?

19 MR. MILLSTEIN: Objection, vague.
20 A For the most part, but not entirely.
21 Q (By Mr. Gaber) And you, in fact, did draw throughout
22 the process legislative plans as well; is that right?
23 A That"s correct.
24 Q In terms of the actual negotiation process over the
25 period of months you also used the dyad approach there,
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1 too, where you would ensure that outside of the public

2 meetings that there were only two or fewer commissioners

3 on a conversation; is that correct?

4 A That"s correct.

5 Q And why was that?

6 A To comply with the Open Public Meetings Act.

7 Q And what was your understanding of the requirement

8 there?

9 A That a decision-making quorum of the Commission

10 couldn®™t be meeting to discuss Commission business outside

11 of a public meeting.

12 Q And so as between holding a public meeting to have

13 the discussions and ensuring that there were fewer than

14 three commissioners involved In the conversation, why did

15 you choose the latter approach?

16 MR. MILLSTEIN: Objection, vague.

17 A Yeah, could you rephrase that?

18 Q (By Mr. Gaber) Well, I guess you said to comply with

19 the Open Public Meetings Act is why you would ensure that

20 only two commissioners were taking part in the

21 conversation. Why not just have a meeting with more than

22 two folks present?

23 MR. MILLSTEIN: Objection, misstates prior

24  testimony, and vague.

25 A There"s always time that people are working on --

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 70 of 262

Joseph F. Fain November 21, 2022
Page 68

1 Just in government in general there"s always time outside
2 of a meeting where people are still working on issues and
3 still working to prepare for meetings, so it seems natural
4  that there would be times when those conversations would

5 take place between colleagues.

6 Q (By Mr. Gaber) How many public meetings were there?
7 A I don"t recall.

8 Q Did you ever -- In the public meetings did you ever
9 discuss or sort of negotiate over your views on what the
10 districts should look like?

11 MR. MILLSTEIN: Objection, compound.

12 A Yeah, it"s a bit of an open-ended question. There
13 were certainly times in the public meeting where we

14  discussed our -- our priorities and the things that we

15 were taking into account when drawing maps.

16 Q (By Mr. Gaber) Would you say that the public

17 meetings were more high level iIn terms of priorities and
18 discussions of commissioners”™ views and less district

19 specific?
20 MR. MILLSTEIN: Objection, vague.
21 A At times they were more high level. 1 think at
22 times there was more specifics, but generally it was a
23 high-level conversation.
24 Q (By Mr. Gaber) Did the bulk of the negotiations over
25 specific districts occur outside the context of a public
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1 meeting?

2 MR. MILLSTEIN: Objection, vague, lacks

3  foundation.

4 A There were a number of conversations that involved

5 specific districts that occurred during the dyad

6 conversations.

7 Q (By Mr. Gaber) And those would be outside the

8 confines of a public meeting; right?

9 A There were a number of conversations about the -- 1iIn

10 dyads that occurred outside of a public meeting.

11 Q And I guess my question was whether the bulk of the

12 actual negotiations about specific districts, whether that

13 occurred in those dyads and not in public meetings.

14 Is that a fair characterization?

15 MR. MILLSTEIN: Objection, vague.

16 MS. FRANKLIN: And objection, lacks

17  foundation.

18 A There were a number of specific conversations in the

19 dyads that dealt with the specifics of individual

20 districts.

21 Q (By Mr. Gaber) During any of the public meetings did

22 you engage in any map drawing for the public to see?

23 A I don"t recall if there was a time when we presented

24  our initial maps or if we just sent -- or discussed them

25 or if we just sent them out In a press release. So |
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1 don"t -- 1 don"t recall.

2 Q But no instance comes to mind?

3 A I recall seeing maps up on a screen during one of

4  the -- during public meetings, but I don"t recall the

5 situation around them.

6 Q Why did you only release one public proposal for

7 legislative or congressional districts?

8 A That"s -- That was the custom of previous

9 commissions, and given the shortened timeline also sort of

10 a practical point.

11 Q Sorry, say the last part again.

12 A Sort of an issue of practicality and sort of timing.

13 Q There were maps created along the way that you

14  exchanged with the other commissioners; right?

15 A Yes.

16 Q Why were none of those made public?

17 MR. MILLSTEIN: Objection, lacks

18 foundation.

19 A They were -- They were iterative, and it would be

20 unclear about what that would reflect. Also, unclear what

21 the impact on the process, given the short timeline would

22  be.

23 Q (By Mr. Gaber) We talked a little bit earlier, or

24  you mentioned that -- or the topic of the Barreto analysis

25 came up. Who is Dr. Barreto in your understanding?
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1 A I believe he"s a professor at is it UCLA?

2 Q And how did you become aware that he had conducted

3 an analysis of the Yakima area districts?

4 A I don"t recall when 1 first became aware of It.

5 Q Do you recall who provided you his analysis?

6 A I don"t recall.

7 Q Did you read Dr. Barreto"s analysis?

8 A I believe so.

9 Q And 1 am going to a mark our first exhibit. And I™m
10 less adept at this, and my colleague, Ms. Leeper, is going
11  to do something that is going to cause it to come on the
12 screen, 1 believe.

13 MR. MILLSTEIN: And Mark, will you be

14 sharing the exhibits in the chat window, or maybe your

15 colleague could so that we can have a copy?

16 MR. GABER: I will not be. 1 don"t even
17 know how to do that, but 1 assume Simone will do whatever
18 we have done in the prior --

19 MR. MILLSTEIN: That has been the custom in
20 these depositions, to share the exhibits in the chat

21  window.

22 So thank you, Simone, in advance i1f you could do

23  that.

24 (Fain Exhibit No. 1 introduced and displayed.)

25 MR. GABER: So i1t looks she has done that.
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1 So we"ll mark this as Exhibit 1.

2 Q (By Mr. Gaber) And this is the analysis from

3 Dr. Barreto. Does this look familiar to you, Mr. Fain, as

4  the Barreto analysis that you reviewed?

5 A I thought 1 reviewed something more iIn a narrative

6 form, but this might be a component of it.

7 Q And maybe Ms. Leeper can kind of scroll through.

8 And 1 don*t know If you want us to go through every

9 page of i1t, but generally does this look familiar to you

10 as the analysis Dr. Barreto?

11 A Again, 1 recall something -- and maybe it was a

12 cover letter of some sort that accompanied some of his

13 data and pulled it out; but i1t was a while ago, so I don"t

14 recall specifically.

15 Q Okay. What i1s your understanding of Dr. Barreto"s

16  conclusions?

17 A Was there anything from Dr. Barreto that preceded

18 the release of the original maps? And 1 hate to be the

19 person that asks the questions. | just --

20 Q That"s not normally how we do deps.

21 A I know. That"s what I am trying to refresh myself

22 on, if this was the only thing that was shared, so -- But

23 you will be --

24 Q I am sure 1 will be told i1If that"s the case.

25 A Yeah. Go ahead and repeat your question, and 1711
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1 stick to answering those.

2 Q I think my question was what was your understanding

3 of Dr. Barreto"s conclusions?

4 A That -- 1 believe that the Yakima area districts

5 needed specific consideration in order to comply with the

6 Voting Rights Act.

7 Q And so drilling just a little bit deeper than that,

8 did you understand whether Dr. Barreto had presented data

9 and a conclusion about the presence of racially polarized

10 voting in the Yakima area?

11 A I did not dive deeply into the specifics of his

12 analysis of racially polarized voting.

13 Q You are aware of the concept of racially polarized

14  voting?

15 A Yes.

16 Q And what do you understand it to refer to?

17 MS. FRANKLIN: Objection to the extent it

18 calls for a legal conclusion.

19 A That members of a specific and identifiable racial

20 group demonstrated similar voting patterns or behaviors.

21 Q (By Mr. Gaber) And what is your understanding of its

22 relevance to determining whether a particular district

23 should be drawn for purposes of compliance with the Voting

24 Rights Act?

25 MS. FRANKLIN: Objection.
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1 MR. MILLSTEIN: Calls for a legal

2 conclusion.

3 MS. FRANKLIN: Thank you.

4 MR. MILLSTEIN: Thank you.

5 MR. GABER: 1 say no thank you.

6 A That 1s one of the Gingles/Gingles factors.

7 Q (By Mr. Gaber) And so was it your understanding that

8 the sort of baseline conclusion from Dr. Barreto is that

9 there was an obligation to draw a district in the Yakima

10 area that would comply with the VRA for Latino voters in

11 that region?

12 MR. MILLSTEIN: Objection, calls for a

13 legal conclusion, and lacks foundation.

14 A It was my impression that Dr. Barreto believed that

15 a district in that region needed specific conditions to

16 meet the VRA.

17 Q (By Mr. Gaber) And what was your understanding of

18 what those conditions were?

19 A I don"t have any specific understanding of what they

20 were. Mostly that the obligation, according to

21 Dr. Barreto, existed.

22 Q And did you understand or do you understand the

23  focus of the VRA to be on the ability of a minority group

24 to elect -- to have an equal opportunity to elect its

25 candidate of choice?
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1 MR. MILLSTEIN: Objection to the extent it

2 calls for a legal conclusion, and lacks foundation.

3 A Generally 1 understand that to be the -- one of the

4 purposes of the VRA.

5 Q (By Mr. Gaber) And having reviewed Dr. Barreto"s

6 analysis, what was your understanding of his conclusion

7 with respect to who the candidates of choice for the

8 Latino voters in the Yakima area were?

9 A I don"t believe I reviewed i1t closely enough to come

10 to that conclusion.

11 Q So outside of closely reviewing it, did you have an

12 impression or did you discuss with people what

13 Dr. Barreto"s conclusions were with respect to who the

14 candidates of choice were of Latino voters in the Yakima

15 area?

16 MS. FRANKLIN: Objection, compound.

17 A The only impression that | was given by individuals

18 who were advocating for his position would be that that --

19 that a candidate would need to be a Democrat in order to

20 comply with the VRA.

21 Q (By Mr. Gaber) And who did you obtain that view

22  from?

23 A I had that conversation with Commissioner Sims.

24 Q Anyone else?

25 A Possibly with Commissioner Walkinshaw, and -- but I
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1 don"t recall anyone else.

2 Q Other than Dr. Barreto"s analysis of the voting

3 patterns and behavior of voters in the Yakima area, was

4 there any other analysis or data related to voting

5 patterns that you consulted on the question of who the

6 candidate of choice of Latino voters in the Yakima area

7 was?

8 MR. MILLSTEIN: Objection, misstates prior

9 testimony, and compound.

10 A That demographic and election results data was

11  contained within the Edge database that was used to create

12 and review draft maps. So inasmuch as you could see both

13 the populations of particular racial groups as well as the

14  overall voting trends of that area, that data was

15 available to me.

16 Q (By Mr. Gaber) And what was your assessment from

17 seeing —- Is it shown in shading on Edge in terms of like

18 Dblue and red, or how does i1t -- what does i1t look like?

19 I"ve never seen it.

20 A I don"t recall the heat map, as you might say. |

21 think there was a readily available partisan heat map, but

22  then you would have a spreadsheet or a table of the

23 demographic analysis that accompanied any particular

24 configuration.

25 Q And then so -- And you looked at that information?

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 79 of 262

Joseph F. Fain November 21, 2022

Page 77

1 A I did.

2 Q And what did you determine about the correlation

3 between where Latino voters iIn say Yakima were located and

4 what candidates were prevailing in those elections?

5 A I didn"t draw any conclusions.

6 Q Why not?

7 A I didn"t —- I didn"t see -- The data that 1 was

8 reviewing at least on a high level didn"t show me anything

9 to make me believe that that was a the case.

10 Q That what was the case?

11 A That there was a particular preference for a

12 particular type of candidate based on the data, at least

13 in a high-level review.

14 Q And so what particular geographic locations did you

15 look at to make that, 1 guess, non-determination?

16 A Again, speaking at a high level, 1 can"t tell you

17 what areas in specific -- specifically, but that you could

18 have an area that had a similar proportion of Latino

19 voters or Hispanic voters that voted more Republican. And

20 then you could take a different chunk that had the same or

21 roughly the same percentage of Hispanic or Latino voters

22 that displayed a different voting preference.

23 And so that just on a high level showed me that that

24  was not correct.

25 Q And would that be a comparison between like an urban
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1 area versus another area that might be more rural; is
2 that --
3 A I don"t recall any specifics.
4 Q So you just have -- Your recollection is of a
5 general sense that there were some areas where there were
6 Hispanic voters and Republican election victories, and
7 there were some areas where there were Hispanic voters and
8 Democratic victories?
9 A Um-hmm.
10 Q Did you dig any deeper than that high-level
11 analysis?
12 A When there was a proposed -- When analyzing the
13 proposed district that Professor Barreto had put forward
14 and in analyzing the proposed districts that the
15 Democratic commissioners put forward, that -- I would say
16 that would be the time that 1 would dig into more of the
17  specifics.
18 Q Did you do anything to look at differentials in
19 voter turnout in the -- among Latino voters in the
20 different precincts that you were comparing?
21 A I don"t recall.
22 Q You didn®"t conduct any sort of more intensive
23 analysis like an ecological regression or ecological
24 inference analysis of the racial voting patterns?
25 A I don"t believe so.
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1 Q Did you hire any, you know, experts or consultants

2 who would be equipped to do that type of analysis?

3 A I don"t recall doing so.

4 Q Other than your own sort of high-level comparison of
5 different parts of the region and their voting patterns,

6 did you do anything else to assess whether you would

7 agree or disagree with Dr. Barreto®s statistical analysis?
8 A Not that 1 recall.

9 Q I"m going to introduce the second exhibit,

10 Exhibit 2, which again will just appear on the screen

11 magically.

12 (Fain Exhibit No. 2 introduced and displayed.)

13 MR. GABER: And you may have to -- 1 don"t
14 know iIf we can make it bigger, but -- Oh, we can. That"s
15 wonderful.

16 Q So this Is a text message that was produced to us in
17 discovery, and 1t"s a conversation between you and

18 Commissioner Graves.

19 And 1 assume you probably don®t have your text
20 messages memorized, but do you recall this as a
21 conversation that you had with Commissioner Graves?
22 A Not specifically, but 111 take your word for it.
23 Q So you see that on October 28th at 1:15 -- and so
24  these were -—-
25 MR. GABER: Maybe Simone, 1f you can go
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1 back to the -- zoom out so I can see the full thing again.

2 Sorry.

3 Q (By Mr. Gaber) So you see at the top it says to

4 Paul Graves? And just to help orient us for how iIPhone

5 messaging works, this would be messages that you were

6 sending to Paul. And so you"re in the blue, and he would

7 be in the gray. Is that --

8 Is that your understanding of how your iPhone works?

9 A Yep.

10 Q Okay. So we can go back to October 28th. So you

11 texted to Paul that you had just finished reading Tara®s

12 memo, and he didn"t -- There isn"t a response here from

13 him. Who is Tara?

14 A I believe she was -- Was she the Assistant AG

15 assigned to the Commission?

16 Q And do you recall -- Without telling me the

17 specifics, do you recall what the general topic of this

18 memorandum was?

19 A I don"t.

20 Q Was there a memorandum about the Voting Rights Act

21 in Yakima related to redistricting from the AG"s Office

22 that you would be referring to here?

23 A There may have been, but I don"t recall any

24  specifics.

25 Q Did you ever -- After Dr. Barreto®s report became
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1 public did you receive a briefing from the Attorney
2 General®s Office about either the analysis or Voting
3 Rights Act compliance iIn the Yakima area Legislative
4  District?
5 A I don"t recall.
6 Q You have no recollection of whether you had a
7 briefing from the Attorney General®s Office about the VRA
8 in Yakima?
9 A IT that was referencing a memo that dealt with that
10 topic, 1 don"t know if there was a subsequent briefing
11 that also involved that. |1 really need to be refreshed on
12  those details.
13 Q Well, unfortunately I can"t do that because they
14 have been withheld as privileged, so -- 1 wish —- I wish
15 that 1 could do that for you or for myself.
16 Do you recall whether you would have shared that
17 memorandum with anyone?
18 A I don"t recall doing so.
19 Q And did you have a -- 1 see that -- Well, 1 guess
20 would you have deleted any text messages from
21  Commissioner Graves?
22 A I don"t believe so.
23 Q Did you talk with him over the phone about the
24  Attorney General®s Office"s analysis of either
25 Dr. Barreto"s report or of the VRA iIn Yakima?
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1 A I don"t recall specifics around this memo that

2 you're referring to from the Assistant Attorney General.

3 I did have conversations with Commissioner Graves

4 regarding the Barreto report.

5 Q And what did you discuss with him about the Barreto

6 report?

7 A What impact that would have on the negotiation and

8 iT there was a need for additional analysis of the legal

9 conclusions that Professor Barreto found.

10 Q And what was the substance of your discussion about

11 the impact it would have on the negotiations?

12 A The underlying contention from the Democratic

13 negotiators was that the district that was drawn in that

14 area had to be Democratic in order to comply. That was a

15 position that 1 disagreed with, 1 believe that Paul

16 disagreed with, and that we were trying to maintain

17 competitive districts across the state.

18 So if this was a geographic region that was

19 particularly important to draw In a particular way for the

20 Democratic negotiators, that we would just need to balance

21 that in how we drew other districts.

22 Q And balance that in what way?

23 A In the competitiveness of relative districts.

24 Q Explain that a little bit more for me.

25 A IT a district In this part of the state was made
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1 considerably more competitive, then across -- using a

2 partisan analysis, that to maintain the kind of

3 proportional share of partisan performance in other

4 districts In the state in the -- that we would -- that

5 there would need to be greater competition elsewhere.

6 Q So 1 guess one thing 1 don"t understand is one of

7 the -- Earlier you said that your primary goal was to

8 maximize the number of competitive districts; is that

9 right?

10 A Yes.

11 Q So why wasn"t it just considered a good thing to

12 make them a competitive district iIn this area? If one

13 could be drawn, why didn"t you propose a more competitive

14  district instead of state Republican districts iIn this

15 area?

16 A I believe in one of the maps that I sent over to one

17 of the commissioners it actually included a map that was

18 drawn very closely to how Professor Barreto had drawn it,

19 or perhaps even exactly as he had drawn it.

20 And then in other parts of the state it increased

21  competition so that both -- a district was becoming more

22 democratically competitive, and then elsewhere a district

23 would become more Republican competitive In order to

24  maintain kind of that parity of competition throughout the

25 state. So I did as you suggested.
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Q So was the goal then not necessarily to have the
maximum number possible, but rather to have some like tit
for tat equal number that lean in one direction or the
other?

MR. MILLSTEIN: Objection, vague.
A The goal wold be to -- at least from my perspective
woulld be to have as many competitive districts as possible

and that as you deviate from the mean, or you deviate from

© 00 N o o b~ w N P

than 50/50 split, that the competitiveness of those

10 districts as you get further from 50/50 have some

11 relationship to the overall partisan balance of the state.
12 Q (By Mr. Gaber) And you said that you and

13 Commissioner Graves disagreed with Commissioner SIms®s

14  expressed view that the district would have to perform for
15 Democratic candidates to comply with the VRA.

16 What was the basis for your view in that regard?

17 MS. FRANKLIN: Objection to the extent it
18 calls for a legal conclusion.

19 A I jJust didn"t believe that the VRA as a general law
20 automatically meant that Democrats had to win elections.
21 It didn"t catch me as being the purpose of the Voting

22 Rights Act.

23 Q (By Mr. Gaber) We discussed a little earlier and 1
24  think you agreed that one of the aspects of It was

25 ensuring an equal opportunity for the minority group to
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1 elect its candidate of choice; is that -- is that correct?

2 MR. MILLSTEIN: Objection to the extent it

3 calls for a legal conclusion.

4 A Yeah, 1 believe we discussed that earlier.

5 Q (By Mr. Gaber) And so did you -- I think we"ve

6 already talked about this. You had Dr. Barreto®s analysis

7 and conclusion with respect to who the candidates of

8 choice were. You had -- You had looked at the map and

9 just sort of at a high level compared some --

10 Is 1t some precincts you compared, or what was the

11 unit of geography you were comparing?

12 A A collection of precincts, so --

13 Q And --

14 A Go ahead.

15 Q And 1 guess did you -- Like in doing that did you --

16 How did you choose which ones to compare to make sure you

17 were getting, you know, kind of a representative sample?

18 Or did you do anything to --

19 A Yeah, 1 looked at the other statutory requirements

20 of the redistricting process, which includes compactness

21 and communities of iInterest.

22 I felt that Professor Barreto"s map didn"t comply

23 with those two components. It was rather, you know, oddly

24 shaped and split the Latino vote In a number of areas in

25 order to ensure it captured Democratic leaning Latinos but
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1 not Republican leaning Latinos.

2 So 1 looked at drawing a more cohesive or compact

3 district. That was one of the things that was a priority.

4 Q And I guess my question was specifically about

5 determining who the candidates of choice were for the

6 aggregate, you know, on average for the Latino community.

7 Did you do anything in comparing at a high level

8 Republican versus Democratic leaning Latino precincts to

9 determine whether you were capturing a statistically, you

10 know, accurate assessment of the population?

11 A Your question about statistically accurate is a

12 little bit —-- You know, what does that actually mean?

13 All 1 can say is that 1 reviewed the partisan

14 performance and the percentage of Latino voting population

15 in multiple configurations and saw that the partisan

16 performance --

17 Sorry, my dog is having a field day outside there

18 downstairs.

19 Q Oh, I can"t hear it.

20 A You can"t hear i1t? Okay. That"s good. I-1l1

21 continue.

22 So 1 just compared various configurations of the
23 district and saw that the partisan performance changed
24  more depending upon the geography than it did about --

25 than 1t did with the relative Hispanic population shifts.
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1 Q And when you say configurations, what -- what

2 different —-

3 A Yeah.

4 Q -- configurations are you referring to?

5 A The geographic boundaries. So 1 would compare the

6 existing district to one that shifted westward, to include

7 the entire Yakama Tribal Reservation, one that would

8 include the City of Yakima or not include the City of

9 Yakima, things like that.

10 And 1 can"t recite all the specifics, but those were
11  some of the considerations.

12 Q So aside from the sort of your looking at the map

13 and Dr. Barreto"s analysis, there was no other data

14 analysis that you had done or that you reviewed to

15 determine the candidates of choice; i1Is that correct?

16 A I don"t recall any, and 1 don"t recall any data
17 analysis accompanying the -- the other memo that you had
18 previously referenced. |1 don"t recall a data analysis

19 with that; but again, 1t"s been a long time since 1 looked
20 at that.

21 Q Okay. Did you read the -- So you were aware that in
22 the City of Yakima the plaintiffs had won a Section 2

23 lawsuit for a Latino opportunity district in the City

24  Council; i1s that right?

25 A That"s correct.
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1 Q Had you read that opinion in that case?

2 A I may have read it, but back In -- when it was first

3 issued as part of our legislative conversations on the

4 state level VRA; but again, maybe only bits and pieces of

5 it

6 Q Did you vote for or against enacting the Washington

7 VRA?

8 A What year was that that it eventually passed?

9 Q I do not know, but -- Again, 1 assume magically I~"11

10 find out shortly.

11 2018 is the answer to your question.

12 A I would want to double check my -- my voting record

13 before I —— 1 have a -- 1 think I did, but I want to

14  double check.

15 Q You think that you voted no?

16 A I want to -- 1°d like to double check to --

17 Q Okay .

18 A It seems like a pretty easy way to confirm one way

19 or the other.

20 Q We can maybe find that out as well, but sitting here

21  today do you have a view of -- If you were voting on It

22 today how would you vote?

23 MR. MILLSTEIN: Objection, calls for

24 speculation.

25 A Yeah, 1 wouldn®"t want to speculate.
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1 Q (By Mr. Gaber) Well, you are you, so | don"t think

2 you need to speculate. And you"re familiar with the

3  Washington VRA, so I don"t think I"m asking you to

4  speculate.

5 So, you know, if you were to cast the ballot or cast

6 a vote on up or down on enacting it, how would you vote?

7 A Yeah, again, 1 --

8 MR. MILLSTEIN: Same objections.

9 A Yeah, 1°d like -- 1°d like to know what my voting

10 record was and also to rereview some of the components of
11 it because that"s something that -- That was a long time
12 ago, and 1°d like to know the specifics.

13 Q (By Mr. Gaber) Okay. 1"m going to mark Exhibit 3,
14  which are minutes -- or a transcript, rather, from the

15 November 1st, 2021 public meeting of the Commission, and
16 that will pop up shortly.

17 (Fain Exhibit No. 3 introduced and displayed.)

18 Q And in particular I want to draw your attention to
19 some comments that you made that appear on page 11 of the
20  transcript.

21 And I can give you a second to take a look at those.
22 There"s like three short paragraphs there. You can take a
23 look at that and let me now when you"ve had a chance to
24 see it.

25 A Okay .
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1 Q Now, it mentions that there®s some disagreement
2 among the commissioners or differences of opinion on the
3 topic of the VRA.
4 Is that what we were discussing earlier, that about
5 who the candidate of choice of Latinos in the area was?
6 A Yes.
7 MR. MILLSTEIN: Objection, misstates the
8 exhibit.
9 A It would be regarding that compliance with the VRA
10 requires a Democratic district.
11 MR. GABER: 1 am going to mute myself
12 quickly, but 1 don"t think we need to take a break. 1711
13 be real quick. 1 just need to figure out what document 1
14 want to show you next. [I"m going to do that right now.
15 I think 1 solved my -- I didn"t solve it. 1 think
16 Simone solved my problem. We"re going to put Exhibit 2
17 back up on the screen.
18 (Fain Exhibit No. 2 displayed.)
19 Q (By Mr. Gaber) And after -- after a funny GIF from
20 one of my favorite actresses, Jessica Walter, you have --
21 you texted Commissioner Graves on November 2nd at
22 8:50 p.m., "A very interesting evening . . . and our job
23 was just made impossible."
24 What is this text referring to?
25 A Given the date, 1 assume It was the election returns
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1 in the -- in the off-year election.

2 Q And what about that was interesting? Just tell me

3 more about this text message. Tell me everything you know

4  about this text message.

5 A I don"t know specifically what it referred to; but

6 based upon the -- what appears to be a screenshot down

7 below, the more conservative tilt of the electorate iIn

8 some areas could have made the negotiations more

9 difficult.

10 But again, I don"t remember specifically what 1 was

11 referring to.

12 Q "And our job was just made impossible.”™ Do you know

13 what area of the -- 1 mean, so you have something about

14 Yakima. You have a screenshot about Yakima.

15 What else was on the ballot? It looks like there

16 was a proposition about local income taxes. Is there -—-

17 Are there candidates on the ballot there?

18 This 1s 2021. 1Is that --

19 A Yeah, 1 -- 1 don"t recall. Obviously those are --

20 that that"s, you know, a day apart there, those texts. So

21 I*"m not positive that they"re necessarily related to one

22 another.

23 So I don"t -- 1 don"t recall exactly what the --

24  what that was referencing, other than the election returns

25 in general.
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1 Q And do you recall the date of the Washington

2 Attorney General®s briefing on the Voting Rights Act and

3 Dr. Barreto"s analysis?

4 A I don"t.

5 Q You see on November 3rd at 7:00 -- so this i1s the

6 next morning. Well, 1 guess --

7 A Um-hmm.

8 Q -— First Commissioner Graves responds in the middle

9 at 2:22 a.m. that he"ll be very interested in April~s

10 approach tomorrow.

11 What 1s your understanding of what he was

12 communicating by that?

13 A I assume --

14 MR. MILLSTEIN: Objection, calls for

15 speculation.

16 A Yes. Based on this my best recollection is that it

17 would have been based on what we saw in the election,

18 interested to see how April would approach the

19 conversation.

20 Q (By Mr. Gaber) And then there®s like a part of a

21 screenshot. 1It"s not -- It"s only part of a sentence, I

22 guess a news report about the election results. But then

23 you say, ""We will need to draw a Dem leaning Latino

24  district In Yakima that doesn"t include any Yakima."

25 Can you tell me more about what you were

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 95 of 262

Joseph F. Fain November 21, 2022

Page 93

1 communicating there?

2 A Yes. 1 was being facetious or a little bit

3 sarcastic that all of the conversation about the VRA,

4 particularly since the previous lawsuit had focused around

5 the City of Yakima and districting 1t and the lawsuit

6 there, and so with all of the conversation about needing

7 to take care of Yakima in the VRA, that the fact that the

8 proposals that we would see or that the voting history

9 here with a 78 percent of the vote voting to ban an income

10 tax, a relatively conservative position, that it was a bit

11 ironic that the way to comply with the VRA iIn Yakima was

12 to not include Yakima.

13 So 1t was not a direction that we would need to do

14 something. It was in order to, you know, appease the

15 folks that want to see a more Democratic leaning district

16 down there, it would need to be gerrymandered in such a

17 way where the Yakima District didn"t include Yakima.

18 Q Okay. So the basis for that -- and 1 get that you

19 were being facetious there; but the basis for that is an

20 off year -- not only an off year, but an odd numbered

21  off-year election about tax, tax ordinances in the city"s

22 charter; is that -- Am 1 correct about that?

23 A That"s what was referenced there.

24 Q And did you consult with anyone to determine whether

25 or not that would be an appropriate type of election to

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 96 of 262

Joseph F. Fain November 21, 2022
Page 94

1 determine whether or not or who the candidates of choice

2 of Latino voters was?

3 A No.

4 Q And in looking in the election -- You said that you
5 looked at election results as you were doing sort of both
6 a high-level analysis and as you were mapping the high-

7 level analysis iIn response to Dr. Barreto"s report, what

8 was your impression of what the actual election results

9 were In Latino areas of the City of Yakima when there were
10 candidates on the ballot as opposed to tax initiatives?

11 A I don"t recall anything outside of that the courts
12 had found and required a remedy under the VRA for the City
13 of Yakima, so I don"t -- I don"t know of any specifics

14 beyond that.

15 Q But you"re aware of a -- Well, I guess tell me. Or
16 are you aware that there"s heavy Democratic electoral

17 performance in the eastern part of the City of Yakima or
18 where the Latino population is concentrated?

19 MR. MILLSTEIN: Objection, lacks
20  foundation.
21 A I"m not conversant in the details down to that
22 level.
23 Q (By Mr. Gaber) So you have no -- 1™m not even asking
24  at the detail level. Are you generally aware that the
25 Latino voters in Yakima, that the areas where there are

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 97 of 262

Joseph F. Fain November 21, 2022

Page 95

1 heavy Latino concentrations in the City of Yakima vote

2 strongly Democratic?

3 MR. MILLSTEIN: Same objection.

4 A Again, 1 have not looked iInto the details about what

5 areas are -- what areas have the higher percentages of

6 Latino performance or the partisan performance of those

7 areas, outside of the map drawing that 1 previously

8 alluded to.

9 Q (By Mr. Gaber) Well, and so 1"m asking about that.

10 When you did that analysis did you -- Was the City of

11  Yakima not among the areas that you looked at to compare

12 to see what the -- who the candidates of choice of Latino

13 voters might be?

14 A All 1 can recall is that I was able to draw maps

15 that included similar percentages of Latino population

16 that had different voting -- that had different voting

17 results.

18 Q And was the City of Yakima among those that you

19 looked at?

20 A Not as a -- Not as a unit itself, but as a component

21 of a larger district.

22 Q And you have no recollection of whether the Latino

23 voters iIn Yakima appeared to vote Democratic or vote

24 Republican?

25 A Again, outside of my cursory knowledge of the -- of
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1 the lawsuit and -- No.

2 Q So you came to the conclusion that you disagreed

3 with Dr. Barreto about who the candidates of choice were

4  without an awareness of how Latino voters in the City of

5 Yakima voted; is that correct?

6 A I did not do a detailed analysis about how the -- of

7 voting preferences of Latinos in Yakima, beyond what 1

8 have previously referenced.

9 MR. GABER: 1 am going to take a break.

10 And what time is i1t where you all are? It"s --

11 THE WITNESS: 11:54.

12 MR. MILLSTEIN: Yes.

13 MR. GABER: Okay. And so my question is do

14 we want to -- Do you want to break for lunch now? And if

15 so, | think last time we did half an hour. Is that

16 sufficient?

17 MR. MILLSTEIN: Just checking in, 1 know

18 I"m not trying to push you. 1°"m just wondering do you

19 know how far along you are roughly iIn your questioning?

20 Thirty percent? Sixty percent?

21 MR. GABER: 1°m not as organized as my

22 colleagues, and so I am less able to tell you. 1 think —-

23  You know, we have a number of more exhibits; like we"re

24  going to go through some more exhibits, but I don"t know

25 that that necessarily means that 1t"s going to take longer
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1 than the first part did, so --

2 How much time have 1 used?

3 MR. MILLSTEIN: Just at probably three --

4  three hours, just under.

5 MR. GABER: Oh, under three, a little under

6  three hours? Okay.

7 MR. MILLSTEIN: A little under three

8 because of the break.

9 MR. GABER: Okay. So I"m going to guess

10 that I -- I"m going to try -- 1"m going to try to be half

11 or a little over half way done, because I do want to try

12  to accommodate the -- I think that --

13 And 1 guess maybe this Is a time, too, to ask you,

14  Aaron, if —- iTf we go a little —- If I"m not able to end

15 with I think there was a request for like an hour and a

16 half of time. 1 know a couple folks -- Someone was sick,

17 and someone else left early; but is there a hard stop? Or

18 iT we go a little bit longer than seven to get everyone®s

19 time iIn today, is that possible?

20 MR. MILLSTEIN: My hope is that we can do

21 this before seven. 1 would say even for Ms. Sims that we

22 were done by 6:30. You know, iIf you®"re going to use the

23  fTull seven hours of your time, which 1t sounds like you“re

24 contemplating that at this point, then let"s try to keep

25 the breaks as short as we can, just because Mr. Fain is
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1 still -- You know, he"s got his family there, and --

2 MR. GABER: Yeah. Yeah.

3 MR. MILLSTEIN: 1 just want to be

4 respectful of folks™ time. So let"s just try to keep the

5 breaks to a minimum then, if everyone is saying, "l need

6 my full”™ -- And you can take your full seven hours. 1

7 understand that.

8 So let"s just try to keep breaks to a minimum. So

9 30 minutes for lunch sounds like a good idea.

10 MR. GABER: Okay. And just to make sure 1

11  understand, 1 am going to try to use less than seven hours

12 because one, I want to be respectful of his time and all

13 of our time; but if we end up -- IT all three of us, all

14  three parties together --

15 Do you think we"ll be able to all go today if it

16 goes a little bit beyond seven hours, or are we going to

17 be In a situation --

18 MR. MILLSTEIN: 1 think --

19 MR. GABER: -- where we --

20 MR. MILLSTEIN: 1 think we can if it —-

21 MR. GABER: Okay.

22 MR. MILLSTEIN: -- goes a little bit beyond

23 seven hours, yeah.
24 MR. GABER: Okay. Good. All right. 1

25 think that"s easier for -- Certainly 1 can"t imagine he

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 101 of 262

Joseph F. Fain November 21, 2022
Page 99

1 wants to come back for another day, so --

2 THE WITNESS: (Shook head.)

3 MR. GABER: Okay.

4 MR. BOWEN: Our preference would also be

5 not to re-notice another deposition.

6 MR. MILLSTEIN: 1 mean, who doesn”"t want to
7 be deposed, so --

8 MR. GABER: Right.

9 Okay. Good. So let"s do a half hour break then,

10 and so we"ll come back at 3:30 my time, which is 12:30

11 your time.

12 MR. MILLSTEIN: Yes.

13 MR. GABER: Okay. Good. Thank you.

14 THE VIDEOGRAPHER: We are now going off the
15 record. The time is 11:58 a.m.

16 (Break 11:58 a.m. to 12:34 p.m.)

17 THE VIDEOGRAPHER: We"re back on the

18 record. The time is 12:34 p.m.
19 MR. GABER: Thank you.
20 Q (By Mr. Gaber) And welcome back, Mr. Fain, from
21 lunch.
22 I want to talk now about -- and you have mentioned
23 this already, that there was -- After your public
24 legislative proposal there was a nonpublic but a map that
25 you had submitted to the Democratic commissioners as sort
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1 of an offer, and that map is labeled in the documents we

2 received as FainV2.

3 I assume that refers to the fact that it"s the

4  second legislative map; does that sound right?

5 A I didn"t provide the file names. | don"t know.

6 Q Okay. Well, you had your public one, which I was

7 assuming was FainVl, and then there"s this one that you

8 sent around November 8th.

9 Was there any other legislative maps that you

10 offered or suggested to the other commissioners that

11 you“re aware of?

12 A As the time went later there was probably more

13 back-and-forth with maps; but every map that was sent to a

14  commissioner was sent over the email, so it would be iIn

15 the -- in the records.

16 Q Okay .

17 MR. GABER: Well, I"m going to mark an

18 exhibit. And I have forgotten, are we on Exhibit 47

19 THE REPORTER: Yes, we"re on four.

20 MR. GABER: Four. Okay. So we"ll mark

21 Exhibit 4, and that will show up In a moment.

22 (Fain Exhibit No. 4 introduced and displayed.)

23 Q And this is a cover email that corresponds to one of

24  the spreadsheets that we mentioned earlier that was

25 created with the analytics for each map. And as you can
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1 see, i1t"s November 8th this was sent from -- and I don"t

2 know how to pronounce that.

3 Is 1t Min Fer; iIs that --

4 A Yeah, 1 just knew her as Min, so --

5 Q Okay. To Paul Campos, your staffer. And Paul had

6 earlier -- 1n copying you had earlier requested a ranking
7 chart for you see Fain_V2? So this is just a--

8 I"m doing this just to orient you as to the

9 spreadsheet that I"m going to show you next.

10 MR. GABER: So we"ll mark Exhibit 5, which
11 iIs the spreadsheet.

12 (Fain Exhibit No. 5 introduced and displayed.)

13 Q Do you recognize this as -- this particular one is
14 the -- You see at the top i1t says Fain_V2, the file name
15 at the top. And this is the one that was attached to that
16 email.

17 Do you recognize the spreadsheet?

18 A Yes.

19 Q And this is the type of spreadsheet that you had
20 created for the iterations of the plans that you were
21 reviewing?
22 A Yes.
23 Q And can you just sort of generally describe your
24 understanding of the data that"s presented in this and the
25 like spreadsheets?
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1 A Yeah. The aim of this construct was to take all of
2 the legislative districts In the state and rank them

3 from -- I believe most -- I think this was the rank of

4  most Democratic to least Democratic. 1°m trying to recall
5 what 1t was. Essentially 1t"s a mark of competitiveness.
6 The purpose for that is so that if there was a

7 district that was -- that you®"re not comparing the current
8 third district against the past third district, but rather
9 you"re comparing the current rank of competitiveness with
10 the previously same rank of competitiveness, just to be

11 able to communicate how the overall partisan trend of the
12 state in any given map is shifting.

13 Q Okay. And I think Simone will add Exhibit 5 to the
14 chat so you have that as well.

15 But the ranking that we see on the left-hand side of
16 the screen, 1 gather since we see No. 1 there, the draft
17 Pellicciotti --

18 And Pellicciotti was the Democratic candidate for

19 treasurer; right?
20 A Um-hmm.
21 Q And that"s the highest percentage there, 83.6. So
22 the first ranked one is District 37. That"s the most
23 Democratic in this map; is that fair?
24 A That i1s correct.
25 Q And then you have tabs for population totals, racial
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1 demographics, voting age, and then -- then there-s

2 election results from 2020, 2018, and 1t looks like the

3  tabs continue; iIs that correct?

4 A That"s correct.

5 Q And so iIn this map -- To back up a second, 1 guess,
6  there was a number of -- and we"ll talk a bit more about

7 this later -- but there was a back-and-forth and kind of a
8 change throughout the process of whether the district that
9 ultimately became the Latino CVAP majority district in

10 Yakima, whether that was numbered 14 or 15; do you recall
11  that?

12 A I do.

13 Q And we"ll look at -- 1"m going to have -- The map

14  will be the next thing we look at from this, but I can

15 tell you that i1t is numbered 15. 1 want to make sure that
16 that"s correct -- yes, is numbered 15.

17 So you see that"s the 29th ranked district on the

18 list here; do you see that?

19 A Yes.
20 Q And so In your proposal FainvV2 the Democratic
21 candidate Pellicciotti would have received 50.2 percent of
22 the vote; i1s that right?
23 A That"s correct.
24 Q And then on the right-hand side where it says
25 current Pellicciotti percentage, | gather we would look to
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1 see what District 15 is; is that the i1dea? And what iIs --

2 Or are we looking to see what is the district that has

3  that same rank?

4 A The district number.

5 Q Okay .

6 MR. GABER: And let"s take a look at the --

7 Simone, 1f you can go to the 2020 general election tab.

8 MR. MILLSTEIN: And again, would it be

9 possible to get this exhibit put into the chat window as

10 well, please?

11 MR. GABER: 1 think that probably is

12 possible if 1 -- 1f 1 stop asking her to do things.

13 MS. LEEPER: Yeah, 1 apologize. [1"m going

14  to pull down the share for a second. It won"t let me send

15 an Excel file while 1 have it open, so give me one moment.

16 MR. MILLSTEIN: Thank you. 1It"s just

17 helpful to have the full document, the full exhibit.

18 MR. GABER: So we"ll send that and reopen

19 1t afterwards on the screen.

20 Q (By Mr. Gaber) But so I don"t waste time, so the

21 idea there i1s that did you have all of the statewide

22 election results from 2020 in that tab?

23 A I have to go back and take a look and see if It was

24 all or i1f 1t was just those that had partisan. 1t looks

25 like it might just be the partisan races.
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1 Q Okay. And --
2 A That"s, 1 guess -- Yeah.
3 Q So it"s the partisan?
4 A IT that"s Espinoza down there. [I™"m trying to
5 remember which ones. | don"t think the -- the --
6 Q The State Supreme Court, --
7 A -- State Supreme Court.
8 Q -- right, that"s not partisan.
9 A Yeah. And as the Superintendent of Public
10 Instruction 1 believe Is nonpartisan, so --
11 Q Okay .
12 A Yeah.
13 Q So i1t looks like 1t"s -- i1t may be all of the
14  statewide--
15 A Um-hmm.
16 Q -- elections.
17 A Is Lands Commissioner up there?
18 Q And we see that there"s the 2018 general election.
19 I don"t -- 1 don"t know what 2020 CD. That"s the Senate
20 race in -- That would be the only statewide race in 2018,
21 right, the Senate election with Maria Cantwell?
22 A Um-hmm.
23 Q And so for each of these maps that you had your
24  staff create a spreadsheet like this that sort of in depth
25 presented all of the election results in recent years for
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1 those districts; is that right?
2 A That"s correct.
3 Q And then if we take a look at -- So District 15 is
4 the Yakima area district in this map of the Yakima area
5 majority Hispanic CVAP district.
6 And we saw already that Pellicciotti would have won
7 in your version of District 15. It was 50.2 percent of
8 the vote. And we"ll just take a look at some of the other
9 races in 2020.
10 And 1s 1t the case that the Democratic candidate
11 woulld have prevailed iIn other races as well in
12 District 157
13 A 1"d have to go through them one by one.
14 Are you able to highlight that entire line? There
15 you go. Thank you.
16 It appears that"s not in the Wyman, Secretary of
17 State"s race, but --
18 Q So it looks like other than -- And this iIs a
19 two-party breakdown that you have; right?
20 A Yeah. [I"m not certain if it"s the -- It"s probably
21  just the raw totals of --
22 Q Okay .
23 A -- those two candidates. |If there was a third
24 candidate or write-ins or something, I"m not certain, but
25 those may have been excluded in the calculation.
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1 Q That makes sense. So at least according to this it

2 looks like the Republican Secretary of State candidate in

3 2020 would have won the district, but the rest of the --

4 all the other statewide candidates, the Democratic

5 candidate would have carried your District 15; is that

6 right?

7 A Again, based on what I can quickly see on the

8 screen.

9 Q And then you see at the top there®s columns that say
10 top 8R and top 4R. What does that -- What does that refer
11  to? What does that mean?

12 A IT you click on the -- one of the percentages it

13 will show the cells that are taken in part of that.

14 My best guess is top four would be In the 20

15 on-year election would be governor, lieutenant governor,
16 secretary of state and treasurer. Oh, perhaps i1t"s the
17 president and then the -- down from there.

18 But again, --

19 Q And is that like an indicator of -- What do you mean
20 by top four or top eight?

21 A The top four races on the ballot.

22 Q Okay. I see. So that"s sort of a -- That"s before
23 we get to the particular elections. |Is it like a

24 composite score of the partisan performance for the

25 district?
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1 A Yeah, 1 believe so. And again, the formula is --

2 Is —-

3 Q I see.

4 A You"ll be able to parse that out if you need to.

5 Q And how did you select which race or which elections
6 to identify as the top four and the top eight?

7 A There was -- It was an evolving consideration

8 throughout the process to determine which ones we felt

9 most accurately reflected the public in a particular

10 district.

11 So that"s why, for instance, you"d have a top eight
12 and top four in all of the different races included in

13 there so that it was pretty transparent, and folks could
14 make sure that it wasn"t just an outlier. We determined
15 competitiveness based upon the Wyman numbers as opposed to
16 the Pellicciotti numbers. You"d have a very different --
17 a very different analysis, so 1 figured I1*d just include
18 all the numbers in my analysis.

19 Q Did you share these spreadsheets with other
20 commissioners?
21 A I did.
22 Q Which commissioners?
23 A At various times 1 probably shared them with all
24  four, but I°d want to go and check my email records there
25  to see.
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1 Q Would you say 1t"s more so with Commissioner Graves
2 than the other two?

3 A Yes, probably.

4 Q So I want to -- And 1 think we"re up to Exhibit 6

5 then. 1 would like to pull up the -- get to the map that
6 corresponds with these, and I think to get there we"re

7 first going to show you an email that transmitted that

8 map -

9 (Fain Exhibit No. 6 introduced and displayed.)

10 Q So you see here on November 8th this is an email

11 from Matt Bridges to Ali O"Neil, among others.

12 Do you know Matt Bridges?

13 A I can"t recall what his position 1is.

14 Q Do you recall that he was a staffer for the Senate
15 Democratic Caucus?

16 A That would make sense based upon the email.

17 Q And you and Mr. Campos were using the Edge software
18 for the maps; is that right?

19 A Yes.
20 Q And so to transmit them did you transmit them like
21 through the Edge program to the other commissioners?
22 A I don"t know iIf 1t was done the same way every time
23 or 1f 1t was an Edge map file was attached to an email.
24 That could be a possibility.
25 Q Okay. Were you aware that the Democratic
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1 commissioners were using Dave®s Redistricting App more so

2 than were using Edge?

3 MR. MILLSTEIN: Objection, lacks

4  foundation.

5 A I believe that they were using Dave"s Redistricting

6 more than Edge.

7 Q (By Mr. Gaber) Okay. So what I"m going to do is

8 since they used Dave"s Redistricting and 1 don"t have an

9 Edge account, we"re going to pull it up for you on Dave's,

10 copying that link. That"s the best way 1 know how to show

11 you the map.

12 MR. MILLSTEIN: And Counsel, just to take a

13 moment. In prior depositions when 1t came to the Dave®s

14 Redistricting maps parties had agreed iIn terms of just

15 standing objections to address potential authenticity

16 iIssues down the road.

17 I don"t know If the parties want to come to an

18 agreement with respect to that now or if we want to

19 address this exhibit by exhibit. 1"m just trying to think

20 of a way to try to streamline it and not gum up your

21 questioning, too.

22 MR. GABER: Well, 1 don"t intend to -- at

23 most we"re just going to do two maps. And 1 think we also

24  discussed generally that, you know, the Dave®s data is --

25 I think there was some hope that we*"ll come to a
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1 stipulation about the reliability and authenticity of the

2 data and all that.

3 MR. MILLSTEIN: 1711 just make a -- 1711

4  just make an objection to this map to the extent that it

5 lacks foundation that this i1s Fain®s map; but 1°11 stand

6 that I"m not going to make that objection, and 1*m not

7 calling 1t into question. 1 see the email, but 1711 just

8 leave 1t at that.

9 MR. GABER: Okay. And 1 think what we"l1l

10 do i1s Simone, if you can add on the left panel iIn the

11 overlays tab, 1 think, the district number and the

12 district lines. And then maybe we can -- for the moment

13 we can take the city lines off.

14 Q (By Mr. Gaber) So Mr. Fain, do you recognize

15 District 15 in here as the version of District 15 that you

16 included in your proposed map on the 8th in the FainVv2

17 map?

18 A I have no reason to doubt that that"s what this is.

19 Q What -- What motivated you to configure District 15

20 in this plan?

21 A IT 1 recall, 1 was trying to present a position that

22 matched an important priority of the other commissioners;

23 and 1T a particular partisan performance or a particular

24  geographic boundary for one of these districts was that

25 important to them in the negotiating process, | wanted to
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1 be very transparent about if this is something that

2 matters to them, then this is what a map that can meet

3 that goal would look like from my perspective.

4 MR. GABER: And before I forget, Jeanne,

5 would you be able to take a screenshot of this, and then

6 we can mark it as an exhibit so there®s a record of what

7 we"re doing here?

8 THE REPORTER: Yes. 1 just took a

9 screenshot.

10 MR. GABER: Thank you. And 1 think that

11 makes that seven; right?

12 THE REPORTER: That"s correct, Exhibit 7.

13 (Fain Exhibit No. 7 introduced and displayed.)

14 Q (By Mr. Gaber) Do you -- When did you start working

15 on this iteration of District 15?

16 A I don"t recall. 1°d have to see the email

17 timestamps to get a better sense.

18 Q It was sent on November 8th, 2021. Do you know when

19 you -- how long you were working on this?

20 A I don"t.

21 Q Am 1 right that it would have been after the Barreto

22 analysis was released?

23 A I believe so.

24 Q Did you have discussions with Commissioner Graves

25 about this proposal, specifically with respect to the
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1 configuration of District 15?

2 A I don"t recall a specific conversation, but it"s

3 likely.

4 Q Do you -- What did he say about -- What was his view

5 that he expressed about this configuration?

6 A Again, 1 don"t recall a specific conversation.

7 Q What about with Commissioners Sims or Walkinshaw?

8 A I recall a conversation with Commissioner Sims. The

9  fundamental disagreement was over the issue we discussed

10 earlier.

11 The Democratic commissioners®™ position was that they

12  should be able to draw a Democratic leaning district in

13 this region, essentially what 1 guess you would term for

14 free. They could just draw this how they liked because of

15 their arguments with the VRA, and that shouldn®t have any

16 impact on any other districts in the state -- and that was

17 a position that 1 disagreed with.

18 Q Did they tell you -- Did they tell you if they liked

19 or approved of this configuration of District 15? 1 mean,

20 as you entered the election results, in all but one of

21 them the Democratic candidate was on top in the 2020

22 elections, at least.

23 Did they communicate whether they approved of this?

24 A My recollection -- and 1"m not positive of this --

25 I1*d want to go through the record -- but that this map was

Soto Palmer, et al. v. Hobbs, et al.
LAKESIDE REPORTING (833) 365-3376

Electronically signed by Jeanne Gersten (001-357-668-4110) el7e01fa-849e-4a38-9e3e-f855aaa6e212



Case 3:22-cv-05152-RSL-DGE-LJCV Document 45-7 Filed 03/08/23 Page 116 of 262

Joseph F. Fain November 21, 2022

Page 114

1 at least identical or close to other maps that had been

2 generated by either Barreto or the Democratic

3 commissioners or, you know, some folks that were

4 advocating for a VRA -- the issue on the VRA iIn the area.

5 Q And 1 assume from the fact that you proposed this

6 map -- and obviously there"s other areas of the state that

7 we can talk about as well -- but you were -- It"s a map

8 that you would have been willing to sign on to?

9 A I believe so. 1 -- 1 shared it, so --

10 Q There"s nothing about District 15 here that you find

11  objectionable?

12 A I —- I would say that just having something

13 objectionable about a given district doesn"t necessarily

14 mean that 1 would or would not support an overall map.

15 So there may be things that 1 find objectionable to

16 the district or that I did at the time that I don"t

17 recall, but it doesn"t mean that 1 wouldn®t have supported

18 the overall map.

19 Q Sitting here today this is a district that is

20 reasonably compact; right?

21 A I"m trying to see what the -- what boundary lines we

22 have on there.

23 Q We can zoom out a little bit, too, so you can --

24 Maybe that might help to --

25 A Just to make sure that I know what"s what.
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1 My -- My recollection of what the impacts of a

2 district drawn like this on other districts is certainly

3 not as clear as it was.

4 Sometimes my objection to a particular

5 configuration -- or rather my concern about a particular

6 configuration of a district wasn"t necessarily because of
7 what that district itself looked like, but what it forced
8 other districts to do. [I"m not saying that that"s the

9 case iIn this district map. 1°d have to go back through

10 and really refresh myself, but that"s just something worth
11 noting.

12 Q But 1T you just look at District 15, that"s a

13 district that is reasonably compact. Do you agree with

14  that?

15 MS. FRANKLIN: Objection to the extent it
16 calls for a legal conclusion.

17 A Again, 1 don"t recall the population densities in

18 those areas or if it split cities or anything like that,
19 which I know you could just turn on.
20 So I"m not certain -- 1"m not certain that the
21 several mechanisms that are used to judge compactness are
22 necessarily complied with by this map.
23 Q (By Mr. Gaber) Well, what sort of metrics did you --
24  Did you use metrics to judge? 1 know there"s like -- and
25 we can look 1T we want. There"s --
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1 A Yeah.
2 Q There®s actual metrics, but there®s also just sort
3 of like the -- You can just eyeball i1t, too.
4 I mean, is that sort of your sense of how to look at
5  compactness?
6 MS. FRANKLIN: Same objection.
7 A My view of compactness was not limited to the
8 geographical shape of a district. Compactness also
9 includes where population densities are and whether those
10 entire areas are subsumed within a particular district.
11 So again, I don"t -- I would need more analysis to
12 be able to tell you whether or not I viewed this as
13 acceptably compact.
14 Q (By Mr. Gaber) You proposed it.
15 A Is that a question?
16 Q Yes.
17 A Yes.
18 Q Well, 1t"s more of a statement, but 1If you want to
19 answer It as a question.
20 A I —— I would -- I would say rather than
21 characterizing it as | proposed it, 1 would say that I
22 conceded to i1t because I believe -- Again, and 1 need to
23 look at this to confirm -- but 1 believe 1t had been
24 proposed in some shape or form by other folks; and I was
25 trying to —- ITf this is truly something that®"s important
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1 to them, 1 wanted to come to their position and then
2 develop a map around that -- that position that would then
3 comport to some of my priorities.
4 Q Did you or your staffer or both draw this map?
5 A Again, 1 would need to look at other maps that had
6 been circulating at the time to see how closely this
7 matched other maps that had been proposed by other
8 individuals.
9 Q What -- So ultimately, though the final map looks a
10 fair bit like this in terms of the configuration. It"s
11 different iIn that i1t"s a district that leans towards the
12 Republicans; is that right?
13 MR. MILLSTEIN: Objection, lacks
14  foundation.
15 A I1"d need to see the data.
16 Q (By Mr. Gaber) You know, I don"t know if you -- Do
17 you recall your deposition with the -- in the OPMA -- 1is
18 that the acronym -- lawsuit? You know, you testified
19 there that i1t was a district that leaned towards the
20 Republicans.
21 Does that seem like your impression of the enacted
22  version of District 15?
23 MR. MILLSTEIN: Objection, lacks
24  foundation.
25 A I*d want to confirm by looking, but my -- 1 would
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1 agree that my impression iIs that based on the data points
2 that we were using, that the final 15th did lean slightly
3 Republican.

4 Q (By Mr. Gaber) Do you know why Commissioner

5 Walkinshaw or Commissioner Sims didn"t take you up on this
6 offer?

7 MR. MILLSTEIN: Objection, lacks

8  foundation.

9 THE WITNESS: I was just waiting for that
10 one.

11 A I don"t believe they provided an explicit reason for
12 rejecting it, but I have my -- my assumptions.

13 Q (By Mr. Gaber) And what are those?

14 A That the map as a whole was not sufficiently -- did
15 not provide Democratic candidates sufficient enough

16 victories in other parts of the state.

17 In particular, all of the maps that had been

18 proposed by both of the Democratic commissioners had

19 cemented a safe majority for the Democrats in the State
20 Senate so that no district -- there were no -- There
21 weren"t enough swing districts to be able to compete over
22  the majority, but that they would have an
23 institutionalized safe majority iIn the State Senate, and
24 maps that didn"t -- that put the majority In question or
25 up for -- up for election had been previously rejected.
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1 Q In this map which districts would have been the ones

2 that, you know, as you just described i1t, would be

3 objectionable to the Democrats iIn your understanding?

4 MS. FRANKLIN: Objection, lacks foundation.

5 A I don"t recall which ones iIn this specific map.

6 Q (By Mr. Gaber) So your understanding or your

7 assumption then was that the Democratic commissioners

8 wouldn™t accept this offer with respect to District 15

9 because the map as a whole would not have cemented a safe

10 Democratic majority iIn the State Senate?

11 MR. MILLSTEIN: Objection, calls for

12 speculation.

13 A That is what 1 speculate.

14 Q (By Mr. Gaber) And that"s what you believed at the

15 time?

16 A That is what 1 believed at the time.

17 Q And so on the flip side, is it correct that you were

18 not willing to vote for this version of District 15 if iIn

19 exchange control of the Senate was not a possibility for

20 Republicans?

21 MR. MILLSTEIN: Objection, vague.

22 A It"s certainly my position on a number of things --

23 well, during the process -- but In general 1 would say if

24  the -- 1 believed at the time that iIf there wasn"t a

25 conceivable possibility -- and again, not a probability.
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1 There were a number of maps that 1 proposed, perhaps

2 even including this one, that leaned very heavily in the

3 Democrats®™ favor for control; but if there wasn"t even a

4 possibility of Republican control, however remote, then in

5 my opinion it did not meet the statutory requirements for

6 competitiveness.

7 Q (By Mr. Gaber) But specifically with respect to

8 District 15 you weren®t going to vote for this

9 configuration of District 15 in this map FainV2 unless it

10 was paired with the possibility that there were enough

11 competitive seats that Republicans could in a good

12 Republican year win control of the Senate; is that a fair

13  assessment?

14 MR. MILLSTEIN: Objection, misstates prior

15 testimony.

16 A My goal was to promote competitiveness and to ensure

17 that control was not a foregone conclusion, such that the

18 voters really didn"t have a choice at the end of the day.

19 And I was trying to be keenly aware of where my

20 colleagues iIn the Democratic -- Democratic Commission,

21 what was important to them. So I was trying to put

22  forward offers that achieved goals that they had

23 identified In exchange for promoting competitiveness.

24 Q (By Mr. Gaber) And ultimately this -- this was not

25 the district that was enacted; right?
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1 A I don"t believe so. 1°d have to see that map to

2 confirm.

3 Q But this -- I mean, you know, this version that you
4 drew leaned towards the Democrats; right?

5 A That"s correct.

6 Q And the one that was enacted leaned towards the

7 Republicans, so it changed in some manner; is that right?
8 MR. MILLSTEIN: Objection, lacks

9 foundation.

10 A I would like to see the numbers, but that®"s my best
11 recollection at this time.

12 Q (By Mr. Gaber) And so is i1t the case then that

13 ultimately the Democratic commissioners found it more

14 important to shore up other seats than to draw a version
15 of 15 like what you drew here that -- Is that your

16 assumption based on what ultimately ended up happening?

17 MR. MILLSTEIN: Objection, lacks

18 foundation, calls for speculation.

19 A I don"t know what various things the Democratic
20 commissioners were weighing. All 1 know is that they
21 rejected this offer.
22 Q (By Mr. Gaber) 1 don"t recall. Did you say that you
23  talked to Commissioner Walkinshaw about this offer?
24 A I may have, but I don"t recall. 1 know that 1
25 discussed i1t with Commissioner Sims.
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1 Q So we"re going to -- We"ll take this down, and we"ll

2 next mark Exhibit 8. And this will be a text exchange

3 between you and Commissioner Sims that we"ll take a look

4 at.

5 (Fain Exhibit No. 8 introduced and displayed.)

6 Q And so this version was produced from

7 Commissioner Sims. So you see that you®"re at the top is

8 Joe Fain. So in this version the green is Commissioner

9 Sims, and the gray is you.

10 Does that make sense?

11 A It does.

12 Q And I*m looking iIn particular at this June 18th

13 message iIn the middle, and Commissioner Sims asks you for
14  thoughts on the 14th over the 15th because of the

15 presidential election. And you respond that, "I think if
16 a swing district is drawn there, it definitely makes sense
17 to have i1t on the ballot in a presidential year.”

18 So was this around the -- When did you first start
19 talking with other commissioners about whether the

20 district iIn the area should be labeled the 14th or the

21 15th?

22 A I think 1t was an ongoing -- ongoing conversation in
23 the background throughout the -- throughout the time. |1
24 don"t know any specific date.

25 Q And to be on the presidential ballot it would need
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1 to be an even numbered district; iIs that correct?

2 A Is that how they"re split? |1 guess so.

3 Q That®"s my understanding, the 14th would be iIn a --

4 A Well, not all the -- 1 don"t recall which one would

5 be 1n which. Not all even numbered districts are on the

6 off cycle.

7 Q Yeah, you are correct, and I am wrong. So | have

8 now learned twice so --

9 So it"s specific to each district whether or not --

10 It has nothing to do with whether i1t"s even or odd

11 numbered. I1"m from Wisconsin. In Wisconsin it"s the

12 opposite. That would make more sense.

13 So 15 is in an off year, and 14 is iIn a presidential

14 year; is that right?

15 A IT that"s your -- That"s a statement. | won"t argue

16 with it.

17 Q Okay. Why did you think that i1t made sense for a

18 swing district to be in the presidential year?

19 MR. MILLSTEIN: Objection, lacks

20  foundation.

21 A Yeah, 1 actually don"t recall this text exchange, so

22 I"m not sure. 1 don"t know if I"m stating a preference or

23 iT 1"m just agreeing with something that she had said, so

24 I don"t recall it.

25 Q (By Mr. Gaber) Well, what you said was i1t definitely
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1 makes sense to have i1t on the ballot 1n a presidential

2 year If it"s a swing district. |Is that a fair --

3 I"ve moved the clause around, but that i1s what your
4 text message says; is that right?

5 A Yes. 1 don"t know the context of that comment,

6 though. So if 1t -—- I would -- I don"t know If 1It"s a

7 concession to make 1t a swing district or to do it In a

8 presidential year or if it"s one or the other.

9 And, you know, so I don"t -- 1 don"t recall the

10 context. There®s a lot of different variables there, and
11 that probably matters as much to my position as anything.
12 Q The presidential year would have higher voter

13 turnout; iIs that correct?

14 A Typically.

15 Q And 1In Washington the gubernatorial elections are
16 also 1n the presidential cycle; right?

17 A That"s correct.

18 Q And was part of the discussion with your colleagues
19 on the Commission that Latino voters in particular had
20 disproportionately lower turnout in non-presidential
21 cycles?
22 MR. MILLSTEIN: Objection, lacks
23  foundation.
24 A I don"t recall 1T that was specifically discussed.
25 Q (By Mr. Gaber) You don"t recall talking with
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1 Commissioner Walkinshaw raising the issue of Latino voter

2 turnout In non-presidential years?

3 A I don"t recall the conversation. Voter turnout iIs a

4  conversation that, you know, is in the background of a lot

5 of these issues, but 1 don"t recall a specific

6 conversation around Latino voter turnout.

7 Q What about generally?

8 A Generally 1T voter turnout is higher in presidential

9 years, yes, that was --

10 Q And then generally that Latino voter turnout was

11 disproportionately lower than white voter turnout in

12 non-presidential years?

13 MR. MILLSTEIN: Objection to the extent it

14 calls for a legal conclusion, and lacks foundation.

15 A I don"t recall a conversation about that.

16 Q (By Mr. Gaber) Why did you number -- In your

17 proposal that we just looked at why did you number it as

18 15 rather than 147

19 A I believe that the current 14th and 15th District,

20 the overlap of those two districts -- 1 believe -- 1°d

21 need to check -- but my recollection is that there was

22 more overlap with the current 15th, but 1°d want to double

23 check that.

24  Q And that -- Would have that kept the incumbents iIn

25 the existing districts that they represented?
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1 A My recollection is that i1t would.

2 Q We" 1l take this down and mark Exhibit 9. And while

3 Simone pulls that up 11l just ask you some questions.

4 MR. GABER: 1 think this is actually not

5 what 1 was going to ask about. The exhibit is the Davis

6 Wright Tremaine memo, so my apologies to Simone about

7 that.

8 Q But while she brings that up, are you familiar with

9 the law firm Davis Wright Tremaine?

10 A I am.

11 Q And what i1s your familiarity with them?

12 A I"ve had numerous encounters with attorneys from

13 their firm over the years.

14 Q Have they represented you before?

15 A Again, prior to the memo that you"re putting up

16 there, 1 don"t believe they“"ve ever -- 1 don"t believe

17 that they®ve ever represented me.

18 (Fain Exhibit No. 9 iIntroduced and displayed.)

19 Q So at some point -- Was i1t in October, 2021 that

20 Davis Wright Tremaine was retained? Was i1t by you and

21 Commissioner Graves to represent you in your capacity as

22 commissioners?

23 A I can"t speak to the representation so much as 1

24 know that Commissioner Graves had reached out to Davis

25 Wright Tremaine for assistance.
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1 Q And did they -- Was i1t your understanding that they

2 represented you for providing advice about the application

3 of the Voting Rights Act to the Yakima area?

4 A I know that they were preparing this memo and that

5 they did prepare this memo for review.

6 Q And was 1t Commissioner Graves who retained them?

7 A Commissioner Graves had had the contact with them to

8 ask the question for them to prepare. 1 don"t know beyond

9 that.

10 Q Why were they retained?

11 A The analysis that had been used by the Democrats

12 appeared to have a particular finding in mind, and we

13 wanted to have a broader analysis of the pertinent issues
14 that was a bit more balanced or took a -- took a broader
15 point of view.

16 Q And did you -- When you met -- Did you meet with

17 Rob Maguire and the other -- and/or the other attorneys

18 listed on the memo before they wrote this memo?

19 A I don"t recall if we met before or after.
20 Q Were you involved iIn the discussions telling them
21 what -- you know, what your questions were and what the

22 analysis is that you wanted to have done?
23 A I don"t recall if 1 spoke with them directly or if 1
24  just had conversations with Commissioner Graves.

25 Q And were they told that 'they'™ wanted a broader or
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different analysis than what Dr. Barreto had done?
MR. MILLSTEIN: Objection to the extent I
think you®re starting to stray into attorney-client

privileged communications.

1

2

3

4

5 Q (By Mr. Gaber) Well, who released this memo?

6 A I believe -- 1 believe Commissioner Graves.

7 MR. GABER: So, you know, I think that any
8 privilege on this topic has been waived, that this can"t
9 be used as a shield and a sword. 1 mean, we can certainly
10 take that up with the Court if we have to; but I can™t

11 imagine that after releasing -- after a client releases
12 the attorneys®™ memo on the topic that there®s going to be
13 a sustainable privilege objection over the conversations.
14 MR. MILLSTEIN: As long as the questions
15 are related to this memo 1"m not going to object, as long
16 as i1t"s focused on that. To the extent i1t goes beyond

17  that, what ought fairly be considered with respect to the
18 memo, as | take your point, that"s where 1 would draw the
19 line.

20 But proceed, and I think it probably won®"t be an

21 Issue.

22 MR. GABER: Okay. 1 don"t remember what
23 question | asked. Jeanne, are you able to read that back?

24 THE REPORTER: Sure. Just a moment.

25 MR. GABER: Thank you.
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1 THE REPORTER: The question was, "And were

2 they told that "they” wanted a broader or different

3 analysis than what Dr. Barreto had done?"

4 A That"s your question?

5 Q (By Mr. Gaber) Yes.

6 A I think the -- And again, I don"t recall If it was a

7 conversation that 1 was part of that involved Davis Wright

8 Tremaine or if I was just speaking with Commissioner

9 Graves, but my general feeling at the time that was

10 communicated to Commissioner Graves is that I did not feel

11 that the Barreto analysis, despite not being deeply

12  familiar with i1t, but I had concern about the objectivity

13 of it and did not think 1t would be wise to solely rely on

14  that analysis in determining what the -- what is or iIs not

15 required relative to the VRA.

16 Q Did you tell the Davis Wright Tremaine lawyers that

17 you disagreed with Dr. Barreto"s conclusions regarding in

18 particular who the candidates of choice were of Latino

19 voters?

20 A Again, 1 did not -- I don"t recall if 1 had a direct

21 conversation with them in advance of them preparing the

22 memo, but 1 generally questioned the independence of the

23 analysis and didn"t -- didn"t go so far as to point by

24 point have, you know, picked it apart myself.

25 I was more worried with making sure that we had a
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1 second opinion as to our obligations.

2 Q Now I want to go through a couple of -- Well, before

3 I do that, how many conversations did you have --

4 Did you have a meeting with these attorneys from

5 Davis Wright Tremaine after you received this memo?

6 A I may have. 1 don"t specifically recall.

7 Q I mean, do you recall a phone call or a Zoom

8 meeting, or did you discuss the contents of this with the

9 attorneys?

10 A Again, 1 don"t -- I don"t actually recall if that

11 occurred. It may; it may not. This was obviously a very

12  fast-paced time in the Commission®s life, lifespan.

13 Q Did you read their memo?

14 A I did.

15 Q So at the end of the first paragraph in the

16 introduction do you see the sentence -- this i1s the last

17 sentence there that, "As we discussed, our analysis is

18 predominantly legal, rather than factual, and we have not

19 endeavored to conduct factual research regarding

20 demographic trends, voting behavior, election results, or

21  the other factual assertions iIn the Assessment.™

22 Do you see that?

23 A I do.

24 Q And does that comport with what you had requested of

25 them, not to conduct an analysis of voting patterns but
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1 rather give you legal advice?

2 A That is correct.

3 Q Did you ask them how they could give you legal

4  advice on the Voting Rights Act without conducting

5 analysis of the facts and the voting patterns in the area?

6 A No, not to my knowledge. Not to my memory.

7 Q Woulld you find legal advice about the Voting Rights

8 Act reliable if it didn"t include any analysis of the

9 underlying facts and data that i1s relevant to that

10 question?

11 MR. MILLSTEIN: Objection, vague.

12 A I received advice from the Attorney General®s Office

13 earlier iIn the year that didn"t involve specific data. |

14  felt that that was a helpful conversation.

15 I similarly felt that the way that -- a better

16 understanding of the way the courts had interpreted the

17 VRA and the questions that they asked was helpful.

18 Q (By Mr. Gaber) Who -- Were you charged for this

19 analysis by Davis Wright Tremaine?

20 A I personally was not charged for this analysis. 1

21 don"t know who was.

22 Q Do you know i1f Davis Wright Tremaine was paid?

23 A I don"t specifically know.

24 Q No one asked you to contribute?

25 A No one asked me to pay any bill. 1 had assumed that
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1 it was a request of the caucus.

2 Q By the caucus do you mean the Republican Caucus iIn

3  the Senate?

4 A Correct. That was my assumption at the time.

5 Q Do you know who the client was?

6 A I did not have a discussion about what the

7 attorney-client relationship was. The request was merely

8 we need an additional analysis, and they were willing to

9 prepare one.

10 Q Do you know what materials were provided to Davis

11  Wright Tremaine to help them make their analysis?

12 A I do not.

13 Q They mentioned Dr. Barreto"s assessment, and they

14 call it the assessment throughout. Presumably they were

15 sent that.

16 Do you know i1f anything else was sent to them?

17 A Again, I don"t recall. 1 believe at this point the

18 Barreto analysis was iIn the public domain, so I don"t know

19 how they came upon 1t. And I°"d have to rereview the

20 letter, which I have not done, to see if there"s other

21 items that they referenced.

22 Q So let"s turn to page 8 if we can, and then I want

23 to draw your attention to the last sentence of the first

24 paragraph. And again, this is talking about Dr. Barreto"s

25 analysis, but it says, "Ultimately, there has been no
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1 assessment whether the Commission can draw a compact
2 Democrat-leaning district in Yakima County. It appears
3 that i1t i1s entirely possible and i1t must be explored prior
4  to any decision to draw a majority-minority district.”
5 Do you see that?
6 A I do.
7 Q And so is i1t your understanding that Davis Wright
8 Tremaine®s advice to you was that before resorting to
9 drawing a majority-minority district to comply with the
10 VRA, you must fTirst see 1T you could draw a Democratic
11 leaning district without It being majority minority?
12 A I"m not sure 1 tracked the question there at the
13 end.
14 Q Well, what do you -- What do you understand that
15 last sentence where it says, "Ultimately”™ -- that begins
16 with ultimately and ends with the period. What do you
17 understand them to be -- 1 guess that"s two sentences.
18 I"m sorry.
19 What do you understand them to be advising you?
20 A I would want to review the preceding sentences to
21 make sure I"m getting the context correctly, but my -- 1
22 gather that 1T i1t"s impossible to draw —-
23 Yeah, 1°d have to -- 1"d have to read the entire
24 paragraph here.
25 (Pause 1In proceedings to review document.)
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1 A Yeah, again, my assumption is that one of the

2 components, not necessarily a Democratic-leaning district,

3 but that the population of Latino voters with a similar

4  voting pattern would need to be geographically distributed

5 in such a way where a compact district could be drawn in

6 order to trigger one of the components of the VRA.

7 Q And the assumption or the information that"s relayed

8 here is that these Latino voters prefer Democratic

9 candidates; and the question iIs is the district majority

10 minority, or can i1t be drawn without that focus on race?

11 Is that -- Is that your understanding of what

12 they"re communicating here?

13 A Yeah, again, 1°d have to go back through and really

14 digest what they"re -- what they put here, so --

15 It"s been a long time since 1"ve read this memo.

16 Q Well, let"s take a look at page 9, and there"s a

17 header here, header four, "The analysis shows that a

18 Democratic-leaning district can be drawn in the region

19 using traditional race neutral districting principles.”

20 Do you see that?

21 A I do.

22 Q And so but the premise of their advice to you was

23 before drawing the majority-minority district to comply

24  with the VRA, see Tirst whether, as they think is readily

25 possible, a Democratic-leaning district can be drawn
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1 without that focus.

2 Is that a fair assessment of what they"re advising

3 you here?

4 A That appears to be a component of their argument.

5 Q And did you then do that?

6 A I1*d have to go back and look at various permutations

7 of different maps.

8 Q Did you disagree with their premise that they relied

9 upon, that the candidate of choice that needed to be

10 protected was the ability to vote for candidates that were

11  on the Democratic side?

12 A I still don"t believe that the VRA requires a

13 specific political party to win an election by default;

14 that the analysis of block voting is an important

15 component of that overall requirement.

16 I also look at this argument on their part by

17 being -- by saying that it"s not just the -- They appear

18 to be making a bit of an argument where 1t"s not just the

19 Latino vote that needs to be aligned more heavily iIn one

20 direction, but that the majority or the White vote needs

21 to be aligned in the same direction opposite to that of

22  the Latino iInterests for it to be considered a racial

23 gerrymander.

24  Q And 1s it your understanding that that question is

25 about a particular district; right? Like you look
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1 district by district to see 1T the White voters in that

2 district are voting in opposition to say the Latino voters

3 in that district; iIs that what you understood?

4 MS. FRANKLIN: Objection to the extent it

5 calls for a legal conclusion.

6 A I think once the district boundaries are drawn and a

7 lawsuit is brought forth, that that is one of the

8 components that is analyzed.

9 Q (By Mr. Gaber) And so what they were saying was it
10 appears to us iIt"s possible to draw a Democratic-leaning
11 district here, and you may not have to -- perhaps without
12  consideration of race.

13 Is that what you understand them to be saying?

14 A I -—- That is what the paragraph states.

15 Q And the premise there is that the reason we"re

16 talking about this, the reason that the VRA i1s relevant
17 here is because the candidates of choice in this area

18 necessarily are Democratic candidates. That"s the premise
19 of their conclusion; right?

20 MR. MILLSTEIN: Objection, lacks

21  foundation.

22 A Yeah, 1 don"t have any evidence iIn this particular
23 report that 1 recall that states that.

24  Q (By Mr. Gaber) Well, this sentence that we"re

25 looking at talks about creating -- how you need to look
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1 first to see i1If you can create a Democratic-leaning

2 district without looking at race; and then i1f that doesn™t
3 work, then you can turn to race to do it.

4 That®s what they advised you; right?

5 A They are stating that the initial analysis to be

6 done would be the voting patterns of the majority, to

7 determine that is in opposition to the minority, and to

8 determine if you can -- at least by their analysis here --
9 build a district that is -- favors the majority -- favors
10 the minority candidate®s preference without taking race

11 into account.

12 Q And since the premise here i1s that the Latino

13 voters®™ candidate of choice is the Democratic candidate,
14  the question then is are the White voters voting for

15 Republican candidates in sufficient numbers to defeat the
16 Democratic candidate?

17 Is that your understanding of the question that is
18 to be answered?

19 MR. MILLSTEIN: Objection, lacks
20  foundation.
21 MS. FRANKLIN: Objection to the extent it
22 calls for a legal conclusion.
23 A I think that"s a bit beyond what 1 interpreted from
24  this letter. |1 think what 1 previously stated was what 1
25 had taken away from it, that you had to show oppositional
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1 voting by a majority in sufficient numbers as to defeat a
2 unified minority"s voting preferences.

3 Q (By Mr. Gaber) And in the district that you drew,

4  the Fain Version 2, that district would have overcome that
5 oppositional voting as we looked at the election results.
6 In all but one of the statewide elections that was the

7 case; right?

8 A I"m not stating that I believe that there was

9 oppositional voting. 1 merely drew a district that met

10 the desires of my -- the folks I was negotiating with.

11  That was the -- That was the purpose of that.

12 Q Did you undertake any analysis to determine whether
13 there was voting by White voters en bloc sufficient to

14 delete Latino-preferred candidates?

15 MR. MILLSTEIN: Objection to the extent it
16 calls for a legal conclusion.

17 A No, 1 don"t believe so.

18 Q (By Mr. Gaber) Why not?

19 A Well, at this juncture we had 11 days left iIn the
20 negotiation; and given that the individuals 1 was
21 negotiating with had a myriad of priorities that they
22 cared about, I used my time to try to figure out how to
23 get towards a successful vote.
24 I didn™t view that analysis as being something that
25 would move us closer to -- 1 didn"t feel that arguing over
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1 the legality of this issue would be something that would

2 move us forward to a successful vote.

3 Q IT we look at page 2 of the memo, kind of in the

4 middle of the paragraph that begins, ""The Commission

5 lacks.” Do you see it says in the middle of that

6 paragraph, "Again, no such analysis"™ --

7 "No such analysis has been conducted.”™ Then it

8 says, "Finally, the third Gingles precondition is not met

9 Dbecause a race neutral Democrat-leaning district can be

10 readily created in Yakima County."

11 And 1t goes on to say that the Democratic

12 commissioners had proposed such a map and that the

13 Republican commissioners contend that their proposed maps

14  similarly create competitive districts in the region.

15 Do you know which proposed maps the Davis Wright

16 Tremaine lawyers are referring to, the Republican proposed

17 maps?

18 MS. FRANKLIN: Objection, lacks foundation.

19 A Not off the top of my head.

20 Q (By Mr. Gaber) Would you consider the Fain Version 2

