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Brief of Respondents - 1 

A. INTRODUCTION 

Our Legislature enacted the Washington Voting Rights 

Act, RCW 29A.92, (“WVRA”) in 2018 to allow local 

governments to modify their election systems and provide voters 

suffering from vote dilution the ability to seek relief in 

Washington courts.  Under the WVRA, voters that face dilution 

based on their race, ethnicity, or membership in a language 

minority group can provide notice and seek redress in court. If a 

violation of the law is found, alternative electoral 

systemsincluding single-member district, rank choice voting, 

and/or cumulative voting systemsmay be ordered as a remedy. 

James Gimenez, whose own entry into the underlying case 

was instigated by one of Franklin County’s (“County”) own 

Commissioners, even though the County settled the 

respondents’1 WVRA claims against the County, challenges the 

WVRA. Gimenez claims the WVRA creates a racial preference 

 
1  Respondents are individual Latino voters in Franklin 

County (“Latino Voters”). 
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system that harms majority voters.   

While Latino Voters believe that Gimerez’s claims are 

procedurally barred for reasons enumerated infra, they note that 

Gimenez misreads the WVRA.  Moreover, to accept the logic of 

his argument would render any remedial civil rights statute 

violative of the Washington Constitution.  The WVRA is 

constitutional under article I, § 12 and is a valid expression of 

legislative authority to ensure that “[e]lections shall be free and 

equal…”  Wash. Const. art. I, § 19.  Similar enactments have 

been upheld under the Fourteenth Amendment’s Equal 

Protection Clause.   

Latino Voters ask that this Court affirm the trial court’s 

decision and declare the WVRA constitutional, and award fees 

pursuant to the statute against Gimenez, Clint Didier, and the 

County.  

B. STATEMENT OF THE CASE2 

 
2  Gimenez’s Statement of the Case, Br. of Appellant 

(“BA”) 6-8, is argumentative, contrary to RAP 10.3(a)(5) and 
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Franklin County has a long history of tension between the 

white and Latino populations. Latinos, specifically Mexican 

Americans, moved to the County in the 1940s, hired as workers 

on the Hanford Reservation.  See Kate Brown, Only Part of the 

Story Is Being Told About the Police Shooting in Pasco, Time 

(Mar. 3, 2015), https://time.com/3729247/police-shooting-

pasco-history/ (“Brown”).  These Latino workers, however, were 

not allowed to live onsite in Benton County, and rather were 

forced to reside over 50 miles away in Franklin County.  Id.   

East Pasco was the only area in the County open to non-

white persons. The area lacked basic services such as trash 

collection, water or sewer lines, and policing. Id. During this 

period, Latinos could not get housing loans, nor access to any 

other services or accommodations in areas outside of East Pasco. 

Id. Businesses in the area even encouraged unlawful targeting 

 

does not provide a fair recitation of the facts and procedures in 
this case.  Latino Voters provide this fairer Statement of the Case 
accordingly.   
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and arrests of Latinos. Id.  

Decades later, discrimination in the Tri-Cities, and 

Franklin County in particular, persists. As of 2010, 18% of 

minority buyers were subject to high interest housing loans 

compared to only 1.8% of white buyers. Id. Property 

improvements to Pasco, the County’s largest city, occurred 

primarily in white neighborhoods, rather than in the 

predominantly Latino downtown Pasco. Tyrone Beason, Pasco 

Seeks Healing, and Change, in the Wake of a Fatal Police 

Shooting, Seattle Times (Aug.  25, 2016) 

https://www.seattletimes.com/pacific-nw-magazine/pasco-

seeks-healing-and-change-in-the-wake-of-a-fatal-police-

shooting/ (“Beason”).   

Latinos in the County are less likely to have high school 

diplomas and bachelor’s degrees than white residents. American 

Community Survey 2020 5-year Estimate Subject Tables, 

Educational Attainment, Franklin County, Washington, 

https://data.census.gov/cedsci/table?q=Franklin%20County,%2
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0Washington%20Education&g=0500000US53021&tid=ACSS

T5Y2020.S1501 (last visited on August 24, 2022). Over twice 

the number of Latinos in the County compared to white residents 

live below the poverty line. Id. Indeed, white residents within the 

County had a median income of $80,233 compared to the median 

income of $56,321 for Latinos. Id.  

Recent events highlight continued tensions between the 

Latino and white community. In 2015, the predominantly white 

local Pasco police shot Mexican farmworker Antonio Zambrano-

Montes seventeen times, killing him. See Brown, supra. This 

shooting led to weeks of demonstrations in the County. Tyrone 

Beason, Family of a Mexican Farmworker Fatally Shot by Police 

in Pasco Receives a $750,000 Settlement, Seattle Times (Dec. 

20, 2018), https://www.seattletimes.com/pacific-nw-

magazine/a-settlement-is-reached-in-lawsuit-over-the-2015-

death-of-mexican-farmworker-antonio-zambrano-montes/. The 

County itself took months to investigate the shooting, facing 

criticism for their lack of objectivity. Oliver Laughland, Pasco 
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Police Officers who Shot Antonio Zambrano-Montes Not 

Questioned for Months, The Guardian (July 1, 2015), 

https://www.theguardian.com/us-news/2015/jul/02/pasco-

police-officers-who-shot-antonio-zambrano-montes-not-

questioned-for-months. Other Pasco officials denied any issues 

with the treatment of the Latino community by local law 

enforcement. See Beason, supra.   

County officials have added to racial tensions by voicing 

racist ideologies. The Franklin County Coroner shared a post on 

his social media propounding white supremacy. Jake Dorsey, 

Franklin County Coroner Posted a ‘White Power’ Meme. Some 

Say His Apology Isn’t Enough, Yakima Herald (Mar. 15, 2018), 

https://www.yakimaherald.com/news/local/franklin-county-

coroner-posted-a-white-power-meme-some-say-his-apology-

isn-t-enough/article_3b232aa8-2871-11e8-8f6b-

03319b4b7e81.html. During his campaign, defendant 

Commissioner Clint Didier indicated he wanted to secure 

borders and would “work with ICE.” Wendy Culverwell, 
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Franklin County Face-off Debates Pot Ban, TRAC Future, 

Immigrant Crackdown, Tri-City Herald (July 21, 2018), 

https://www.tri-

cityherald.com/news/local/article214985235.html. Latino 

residents also report recent exclusion from the electoral 

redistricting process with public meetings and materials not 

being available in Spanish, despite the County’s Latino majority. 

Franklin County Latino Population Wants More Redistricting 

Information in Spanish, NWPB News (Oct. 15, 2021), 

https://www.nwpb.org/2021/10/15/franklin-county-latino-

population-wants-more-redistricting-information-in-spanish/.   

While Latinos in the County continue to experience 

discrimination in a variety of areas such as education, housing, 

and employment, supra, the County’s Latino population has only 

continued to grow. CP 5. At the time that Latino Voters filed suit, 

Latinos constituted over one-third of the County’s voting age 

population. Id.  

Despite a large Latino population, County Latinos have 
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not been able to elect candidates of choice for the County 

Commission. In its history, a Latino candidate has never been 

elected to the Commission. CP 2.  

Latino Voters filed the present action in April 2021 in the 

Franklin County Superior Court after providing the proper notice 

to the County. CP 1-18. They alleged that the use of an at-large 

method of election for County Commissioner districts had the 

effect of diluting Latino votes, preventing Latino Voters from 

electing their candidates of choice.  Id.  To remedy this damage 

to Latino Voters’ rights, they requested that the trial court impose 

single-member district elections for County Commissioner seats.  

CP 34.   

The case was aggressively litigated.  Latino Voters moved 

for summary judgment, CP 32-167, and the trial court granted 

that motion on September 13, 2021.  CP 258-59.  That order was 

vacated, CP 349-50, after the Commissioners claimed that their 

counsel misapprehended their wishes and agreed to summary 

judgment without their consent.  CP 341.  Latino Voters then 
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moved for summary judgment a second time, CP 682-699, which 

the County sought to delay.  CP 820-27.    

Six months after the start of the suit and over the objection 

of Latino Voters, the trial court allowed Gimenez to intervene in 

the case represented by current counsel. CP 351-52. This 

followed Commissioner Didier’s unsuccessful attempt to 

intervene as an “independent citizen,” represented by Gimenez’s 

current counsel, despite already being a party to the case as a 

County Commissioner. See CP 260-66; 300 (“Mr. Didier intends 

to intervene in his personal capacity as a citizen, voter and 

prospective future candidate for the Franklin County 

Commission.”). 

As required by CR 24(c), Gimenez filed a proposed 

answer to support his intervention. In that answer, Gimenez 

invoked the Uniform Declaratory Judgment Act, RCW 7.24, 

(“UDJA”), to have the WVRA declared unconstitutional. CP 
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302.3  

In November 2021, Gimenez filed a CR 12(c) motion for 

judgment on the pleadings facially challenging the 

constitutionality of the WVRA. CP 357-376. Gimenez 

contended: (1) Latino Voters lack standing under the WVRA; (2) 

the WVRA was repealed by implication; (3) the WVRA violates 

Article I, § 12 of the Washington Constitution; and (4) the 

WVRA violates the United States Constitution Fourteenth 

Amendment’s Equal Protection Clause. Despite challenging the 

constitutionality of the WVRA, Gimenez failed to serve our 

Attorney General with a copy of the proceeding.  

The trial court denied Gimenez’s motion on January 3, 

2022. CP 678-81. In doing so, the trial court held that (1) the 

WVRA was not repealed by implication by the Legislature by 

subsequent legislation; (2) the WVRA, as a remedial statute, 

grants standing to voters who are members of a race, color, or 

 
3  See infra footnote 14.  
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language minority group and is “not limited to those who are a 

minority within the specific county in question”; and (3) that the 

WVRA does not violate the Washington or United States 

Constitutions. Id.  In finding the WVRA constitutional, the trial 

court noted that Gimenez’s facial challenge failed because 

“Intervenor has failed to establish that there are no set of 

circumstances where the WVRA would be valid.” Id. at 680. The 

trial court also found its ruling consistent with the Ninth Circuit’s 

decision in Higginson v. Becerra, 786 F. App’x 705 (9th Cir. 

2019), cert. denied, 140 S. Ct. 2807 (U.S. May 26, 2020), where 

the court found the California Voting Rights Act, Cal. Elections 

Code § 14025, (“CVRA”), an enactment akin to the WVRA, 

constitutional under the Fourteenth Amendment’s Equal 

Protection Clause. Id. at 3-4.4 

 
4  Following the denial of his motion, and despite several 

hearings and extensive motion practice, Gimenez became 
inactive in the suit.  RP (6/13/22):8.  Latino Voters will be filing 
a supplemental designation of clerk’s papers and a motion 
relating to the report of proceedings in accordance with this 
Court’s Clerk’s letter of September 9, 2022.  Latino Voters have 
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Before the trial court’s ruling on the second summary 

judgment motion, after extensive negotiations, the County and 

Latino Voters entered into a settlement that provided for 

Commissioner districts.  CP 1292-93.  In May 2022, the County 

Commissioners, including Commissioner Didier, voted in a 

public meeting to approve that settlement.  

Notwithstanding the settlement that he voted to approve, 

Commissioner Didier then privately worked with Gimenez and 

his counsel to subvert the settlement. See CP __ (“Francis, Clint 

alerted me that you might be discussing settlement. I certainly 

don’t expect client to stand in way of a favorable resolution…”). 

As part of this plan, Gimenez had the audacity to seek attorney 

fees from Latino Voters pursuant to CR 11, CP 655-68, when  

Latino Voters filed a December 2021 motion to dismiss because 

Gimenez failed to notify the Attorney General of his 

 

left blank certain CP citations, but those will be provided once 
the supplemental clerk’s papers are paginated.   
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constitutional challenge. CP 643-51. See CP __ (In an email 

communication to Latino Voters, Gimenez’s counsel stated: 

“While I note that I think I might legitimately tally other 

additional hours as responsive to that Motion, Mr. Gimenez will 

consider his concerns resolved for payment of $9,850.”).  

At a hearing held on May 9, 2022, Judge Alex Ekstrom 

entered the agreed order implementing the settlement terms.  CP 

1300-04. Gimenez appeared at this hearing and tried 

unsuccessfully to delay or forestall the entry of the order.  He 

failed in that effort because his motion for sanctions was denied 

as untimely and because Latino Voters’ position that such notice 

was necessary was entirely reasonable.   

On June 8, 2022, Gimenez appealed to this Court.  CP 

1316. 

C. SUMMARY OF ARGUMENT 

Appellant Gimenez misinterprets the plain language of the 

WVRA that confers standing on Latino Voters.  Under that 

statute, Hispanic voters, as is true for other voting rights 
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enactments, are a protected group under the statute that was 

designed to remedy institutional voter dilution in local 

governments.  The WVRA was not repealed by implication by a 

2022 statute on local government redistricting, but rather was 

consistent with it.   

Gimenez’s facial challenge to the constitutionality of the 

WVRA fares no better.  Gimenez fails to prove its 

unconstitutionality under article I, § 12 beyond a reasonable 

doubt where the statute does not implicate a privilege but falls 

within the plenary legislative power over the conduct of 

elections.  Moreover, the WVRA is reasonable as a remedial 

enactment to prevent unjust voter dilution as to Hispanic voters 

in local government elections.   

The WVRA, like the FVRA and CVRA, does not violate 

the Equal Protection Clause of the Fourteenth Amendment.  

Applying a rational basis analysis, rather than strict scrutiny, the 

WVRA’s remedial purpose is not unconstitutional.   

This Court should award fees at trial and on appeal to the 
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Latino Voters in accordance with the WVRA’s explicit direction, 

or under CR 11/RCW 4.84.185 because Gimenez’s appeal is 

frivolous or advanced for an illegitimate purpose.  Gimenez, or 

Commissioner Didier, should pay the fee award.   

D. ARGUMENT5 

(1) Gimenez Fundamentally Misinterprets the WVRA 
and This Court Should Reject His Misinterpretation 

 
Gimenez makes what amounts to a statutory interpretation 

argument to claim that the WVRA was repealed by implication 

or, if not, Latino Voters lack standing to invoke its remedies.  BA 

8-35.  That argument is based in grammatical gyrations and 

ignores both a plain reading of WVRA’s language, purpose, and 

history.  

In interpreting the WVRA, this Court is guided by its well-

known principles of statutory interpretation. Statutory 

 
5  Gimenez’s argument, broken up in his introduction (BA 

1-4) and multiple argument sections (BA 8-53), is often difficult 
to follow.  Latino Voters have responded to what appears to be 
Gimenez’s argument.   
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interpretation is a question of law, which this Court reviews de 

novo. W. Telepage, Inc. v. City of Tacoma Dep’t of Fin., 140 

Wn.2d 599, 607, 998 P.2d 884 (2000). “In interpreting statutory 

provisions, the primary objective is to ascertain and give effect 

to the intent and purpose of the Legislature in creating the 

statute.” State v. Watson, 146 Wn.2d 947, 954, 51 P.3d 66 

(2002). “To determine legislative intent,” this Court “look[s] first 

to the language of the statute.” Id. “If a statute is clear on its face, 

its meaning is to be derived from the plain language of the statute 

alone.” Id. The text of the statute itself is the “bedrock principle 

of statutory interpretation.” Fed. Home Loan Bank of Seattle v. 

Credit Suisse Sec. (USA) LLC, 194 Wn.2d 253, 258, 449 P.3d 

1019 (2019). 

(a) Background to WVRA’s Enactment and 
Purpose 

 
The WVRA was enacted into law following two federal 

Voting Rights Act, 42 U.S.C. § 1973 (“FVRA”), lawsuits in the 

state in which Latino residents successfully challenged 



Brief of Respondents - 17 

discriminatory at-large election systems in Yakima and Pasco. 

See Montes v. City of Yakima, 40 F. Supp. 3d 1377 (E.D. Wash. 

2014);6 Glatt v. City of Pasco, Case No. 4:16-CV-05108-LRS 

(E.D. Wash. Jan. 27, 2017) (see Appendix).   

The Legislature has the power under the state Constitution 

to enact anti-discrimination statutes and prescribe the political 

form of the State’s local governments. Washington courts have 

consistently held that “[t]he Legislature's power to enact a statute 

is unrestrained except where, either expressly or by fair 

inference, it is prohibited by the state and federal 

constitutions.” Washington State Farm Bureau Fed'n v. 

Gregoire, 162 Wn.2d 284, 300-01, 174 P.3d 1142 (2007) 

(quoting State ex rel. Citizens Against Tolls v. Murphy, 151 

Wn.2d 226, 248, 88 P.3d 375 (2004)). Nothing in the Washington 

 
6  In Montes, the district court specifically found a FVRA 

§ 2 violation in Yakima’s at-large voting system for its City 
Council.  That court had little difficulty in finding that Hispanic 
voters had standing to raise the challenge or that Hispanic voters 
rights were diluted by Yakima’s electoral system.   
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Constitution, particularly article I, § 19, restrains such legislative 

authority.   

In fact, our Constitution explicitly supports the 

Legislature’s enactment of the WVRA. Article I, § 19 states that 

“[a]ll Elections shall be free and equal, and no power, civil or 

military, shall at any time interfere to prevent the free exercise of 

the right of suffrage.” Indeed, “[t]his court has recognized that 

the Washington Constitution goes further to safeguard the right 

to vote than does the federal constitution.” Madison v. State, 161 

Wn.2d 85, 96, 163 P.3d 757 (2007). This section grants the 

Legislature power to affirmatively ensure that elections in 

Washington are fair for all voters, as it did by enacting the 

WVRA.  

Article XI, § 5, similarly provides support for the 

Legislature’s enactment of the WVRA. Section 5 grants the 

Legislature with power over general and uniform laws related to 

the election of county board of commissioners and other local 

offices. Spokane County v. State, 196 Wn.2d 79, 469 P. 3d 1173 
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(2020). Local political subdivisions are just that, entities created 

by the state, the structure of which, subject to constitutional 

limitations, are restricted appropriately by state law. 

The 2018 Legislature found, due to Washington’s 

increasingly diverse population, that the prevalence of at-large 

election systems for local governmental bodies prescribed by 

Washington laws “in some cases… resulted in an improper 

dilution of voting power for these minority groups.” RCW 

29A.92.005. Since local governments did not have the power to 

change their electoral systems on their own, the WVRA provided 

a method for governments to do so to remedy vote dilution. Id. 

The WVRA also permits voters to sue for a court-ordered remedy 

of changing the election process for the local government after 

providing notice and attempting to cooperate with the 

jurisdiction. RCW 29A.92.060-.70, .110.   

Public testimony supporting the bill noted that the WVRA 

would improve voter participation and allow communities to 

elect candidates that understood and represented their needs. 
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Senate Bill Report, SB 6002, at 4-5. Specifically, supporters 

noted that elections systems did not match the rapidly changing 

demographics of the state. Id. Witnesses testified that minorities 

faced disadvantages so great that they even lost to opponents who 

withdrew their candidacy. Id.  

Proponents made clear that the WVRA did not “mandate 

one particular system” of elections. Id. at 4. They noted that 

elections systems apart from district-based elections could be 

implemented and provide opportunities for increased voter 

representation. Id. at 5. (“Ranked choice voting has led to the 

breaking of numerous glass ceilings for representation in other 

jurisdictions.”). In allowing such flexibility for remedial 

elections systems, proponents hoped to provide a “roadmap and 

timetable for collaboration on solutions” allowing jurisdictions a 

“pathway around litigation.” Id.  

The WVRA provides a narrow test specifically tailored to 

determine whether electoral schemes deny minority voters an 

opportunity to elect their preferred candidates. See RCW 
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29A.92.030(2). A violation of the WVRA is established if “(a) 

Elections in the political subdivision exhibit polarized voting; 

and (b) Members of a protected class . . . do not have an equal 

opportunity to elect candidates of their choice as a result of the 

dilution or abridgement of [their rights].” RCW 29A.92.030(1).  

The test adopted by the WVRA takes elements from the 

FVRA and CVRA7 but with notable changes. The WVRA adopts 

two of the three threshold elements for vote dilution under the 

FVRA set out in Thornburg v. Gingles, 478 U.S. 30, 106 S. Ct. 

2752, 92 L. Ed. 2d 25 (1986), specifically requiring a showing of 

racially polarized voting. See RCW 29A.92.010(3).  

Like the CVRA, the WVRA does not require a showing of 

“compactness.” Rather, the Legislature determined that 

geographic segregation is not necessary for a showing of race-

based vote dilution and that the WVRA contemplates larger 

 
7 Unlike the stricter WVRA, the CVRA only requires a 

showing of racially polarized voting in a jurisdiction for a 
violation to exist. See Cal. Elec. Code § 14028(a).  
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inquiries into what makes members of a class unable to elect 

candidates of choice due to local conditions. Compare Cal. Elec. 

Code § 14027(c) and RCW 29A.92.030(2).  

Further, unlike the FVRA and the CVRA,8 the WVRA 

allows for a variety of remedies, including but not limited to, 

single-district elections. RCW 29A.92.040, 29A.92.110. Any 

remedial map must be approved by the court prior to its 

implementation. RCW 29A.92.110(1).  

Ultimately, the WVRA fulfills the Legislature’s 

constitutional duty to provide for free and equal elections 

through general and uniform laws. Further, “[a]s political 

subdivisions of the state, municipal corporations are subordinate 

to the legislature which, limited only by the constitution, has 

absolute control over the entities it has created, including the 

geographical extent of their jurisdiction and the powers they 

 
8 Notably, under the CVRA, district-based election 

systems are the only remedy available when a violation has been 
found.  
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may exercise.” King Cnty. Water Dist. No. 54 v. King Cnty. 

Boundary Review Bd., 87 Wn.2d 536, 540, 554 P.2d 1060 

(1976).   

In adopting the WVRA, the Legislature debated and 

weighed the political, legal, and societal issues regarding 

discriminatory voting in the State. The Legislature determined 

that vote dilution in local subdivisions was a problem 

necessitating a remedy. The remedy enacted by the Legislature 

provided local governments the freedom to select between at-

large and single member districts except where racially polarized 

voting existed.   

The WVRA’s enactment was a policy decision that does 

not offend our Constitution. Indeed, the Legislature had the 

power to ban at-large voting altogether if it so desired, as other 

state legislatures have done. See, e. g., N.M. Stat. Ann. § 3-12-

1.1 (“. . . members of governing bodies, excluding mayors, of 

municipalities having a population in excess of ten thousand 

shall reside in and be elected from single-member districts.”). 
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The Legislature’s power to enact laws governing the electoral 

structure of its political subdivisions is broad. The WVRA is a 

correct and legal expression of such power, as the trial court 

correctly interpreted. 

(b) Latino Voters Have Standing 

Contrary to Gimenez’s argument, BA 20-35, Latino 

Voters have standing under the WVRA. Gimenez’s assertion that 

somehow Latino Voters are not a class of voters affected by the 

County’s longstanding dilution of their voting power or are not  

“minority” is simply nonsense, and his argument is utterly 

unsupported by authority or logic. The WVRA incorporates the 

federal definition of a protected class. RCW 29A.92.010(5). The 

FVRA defines “language minorities” as “persons who are 

American Indian, Asian American, Alaskan Natives or of 

Spanish heritage.” 52 U.S.C. § 10310(c)(3). Such groups clearly 

include Latinos.   

Further, Latinos have long been accepted as a racial and 

language minority group under the FVRA. See League of United 
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Latin American Citizens v. Perry, 548 U.S. 399, 428, 126 S. Ct. 

2594, 165 L. Ed. 2d 609 (2006) (finding that Latinos possessed 

an electoral opportunity protected by § 2 of the FVRA); See, e.g., 

Perez v. Abbott, 253 F. Supp. 3d 864 (W.D. Tex. 2017); Patino 

v. City of Pasadena, 230 F. Supp. 3d 667, 712 (S.D. Tex. 2017) 

(finding that Latinos as a class make up a politically cohesive 

minority within Pasadena); Mi Familia Vota v. Abbott, 497 F. 

Supp. 3d 195, 216 (W.D. Tex. 2020) (“the Court concludes 

Plaintiffs show a prima facie case that Exemption 8 imposes a 

discriminatory burden on members of the Black and Latino 

protected classes because of their race.”). Indeed, Pasco Latinos 

were recognized as a protected class when Pasco entered into a 

consent decree admitting that Pasco’s at-large method of election 

for city council “resulted in the unlawful dilution of the Latino 

population’s vote in violation of Section 2 of the Voting Rights 

Act.” Glatt, supra at 8, ¶ 20. Plainly, if Latino voters in Pasco, 

the largest city in the County, are within the definition of 

protected class, Latino Voters in the County are as well.  
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The WVRA plainly intended its definition of protected 

class to mirror that used in the FVRA, a definition which clearly 

includes Latinos. Gimenez’s lengthy and tenuous attempts at 

proving otherwise ignore this clear language and intent and thus 

must fail.  

(c) The 2022 Local Government Redistricting 
Statute Did Not Impliedly Repeal the WVRA 

 
Gimenez offers a tenuous and unsupported grammatical 

analysis to show the WVRA mandates that districts be drawn on 

racial lines as a predicate to claiming that the WVRA has been 

repealed by implication.  BA 8-20.  But not only is his so-called 

analysis meritless, it fails to recognize that the WVRA and the 

local government redistricting statute can readily be harmonized.  

RCW 29A.76.010 did not repeal the WVRA.  

At the outset, repeal by implication is disfavored in 

Washington law. State v. Peterson, 198 Wn.2d 643, 647-48, 498 

P.3d 937 (2021); Tollycraft Yachts Corp. v. McCoy, 122 Wn.2d 

426, 439, 858 P.2d 503 (1993); Our Lady of Lourdes Hosp. v. 
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Franklin Cnty., 120 Wn.2d 439, 450, 842 P.2d 956 (1993). For 

repeal by implication to occur:  

[T]he later act must cover the entire subject matter 
of the earlier legislation, be complete in itself, and 
be intended to supersede prior legislation on the 
subject, and the two acts must be so clearly 
inconsistent and so repugnant to each other that they 
cannot be reconciled.  
 

Id. at 450.   

Here, Gimenez argues that the local government 

redistricting criteria in RCW 29A.76.010, enacted in 2022 as part 

of Laws of 2022, ch. 48, § 1, “repealed” the WVRA when it 

stated that in redistricting, “population data may not be used for 

purposes of favoring or disfavoring any racial group or political 

party.” RCW 29A.76.010(4)(d). But Gimenez fails to show that 

RCW 29A.76.010 contradicts the WVRA. Rather, the statutory 

language of RCW 29A.76.010(4)(d) clearly works in concert 

with the WVRA.  

RCW 29A.76.010(4) outlines general redistricting criteria. 

Rather than repeal the WVRA, subdivision (4)(d) provides the 
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starting principle of voting fairness which the WVRA expands 

on. Indeed, the Legislature clearly outlined the intent of the 

WVRA stating:  

The legislature finds that electoral systems that 
deny race, color, or language minority groups an 
equal opportunity to elect candidates of their choice 
are inconsistent with the right to free and equal 
elections as provided by Article I, section 19 and 
Article VI, section 1 of the Washington state 
Constitution as well as protections found in the 
Fourteenth and Fifteenth amendments to the United 
States Constitution. The well-established principle 
of “one person, one vote” and the prohibition on 
vote dilution have been consistently upheld in 
federal and state courts for more than fifty years.  
 

RCW 29A.92.005.   

Further, RCW 29A.76.010 is referenced more than once 

in the WVRA.  See, e.g., RCW 29A.92.050, RCW 29A.92.120.  

These statutes were meant to complement each other, rather than 

supersede, contradict or repeal the other. 

(2) The WVRA Is Constitutional under State and 
Federal Constitutional Principles 

 
(a) Applicable Standards for Gimenez’s 

Constitutional Challenge 
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On the central question of WVRA’s constitutionality, 

Gimenez has an extraordinarily heavy burden, a burden he 

ignores in his brief.  “If possible, a court must construe a statute 

as constitutional.”  State v. Farmer, 116 Wn.2d 414, 419–20, 805 

P.2d 200 (1991). “A statute is presumed to be constitutional and 

the challenger bears the burden of establishing the 

unconstitutionality of the legislation beyond a reasonable doubt.” 

Brower v. State, 137 Wn. 2d 44, 52, 969 P.2d 42 (1998).  That is 

a principle of deference to legislative authority.  Island County v. 

State, 135 Wn.2d 141, 147, 955 P.2d 377 (1998).   

Moreover, Gimenez’s is a facial challenge to the WVRA.  

“Facial claims are generally disfavored.” Woods v. Seattle’s 

Union Gospel Mission, 197 Wn.2d 231, 240, 481 P.3d 1060 

(2021), cert. denied, 142 S. Ct. 1094 (Mar. 21, 2022). When 

addressing facial challenges to the constitutionality of a statute, 

the focus is on whether the statute’s language violates the 

constitution, not whether the statute would be unconstitutional 

“as applied” to the facts of a particular case. Tunstall ex rel. 
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Tunstall v. Bergeson, 141 Wn.2d 201, 220, 5 P.3d 691 (2000). A 

facial challenge must be rejected unless there are no set of 

circumstances in which the statute can constitutionally be 

applied.  Id.; Woods, 197 Wn.2d at 240.   

Gimenez fails to meet the standard for a facial challenge 

to the WVRA.9 He has not demonstrated that beyond a 

reasonable doubt there is no set of facts under which the WVRA 

is constitutional. Notably, by focusing on one remedy under the 

lawthe ordering of single-member districtsGimenez has not 

demonstrated that the WVRA cannot be applied constitutionally 

in any instance. Absent proof of the unconstitutionality of every 

possible remedy and its application provided by the WVRA, 

Gimenez’s challenge must fail.  Further, Gimenez fails to show 

that the WVRA is unconstitutional under article I, § 12 or the 

Equal Protection Clause of the Fourteenth Amendment. 

 
9 Although Gimenez did not bring an as-applied challenge 

to the law, the facts of this case and the districting plan agreed 
upon in settlement does not support a finding that the WVRA is 
unconstitutional.  



Brief of Respondents - 31 

(b) Washington Constitution Article I, § 12 

Gimenez claims the WVRA violates article I, § 12, the 

Washington Constitution’s privileges and immunities clause.  

BA at 50-53.  He is wrong.   

Article I, § 12 provides:10 

No law shall be passed granting to any citizen, class 
of citizens, or corporation other than municipal, 
privileges or immunities which upon the same terms 
shall not equally belong to all citizens, or 
corporations.   
 

This Court has concluded that article I, § 12 was designed to 

foreclose special “favoritism” by government toward particular 

individuals or companies; the clause was adopted during a period 

of distrust towards laws that served special interests and was “to 

limit the sort of favoritism that ran rampant during the territorial 

 
10  This Court’s principles for interpreting constitutional 

provisions are well-established.  This Court looks to the plain 
text of the Constitution and accords that text a reasonable 
construction based on the ordinary meaning of the words when 
they were drafted and in historical context.  Wash. Water Jet 
Workers Ass’n v. Yarbrough, 151 Wn.2d 470, 477, 90 P.3d 42 
(2004), cert. denied, 543 U.S. 1120 (Jan. 24, 2005); Westerman 
v. Cary, 125 Wn.2d 277, 288, 892 P.2d 1067 (1994).   
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period.”  Ockletree v. Franciscan Health Sys., 179 Wn.2d 769, 

775, 317 P.3d 1009 (2014) (internal citation omitted).   

Article I, § 12 is distinct in perspective from the Equal 

Protection Clause of the Fourteenth Amendment.  “Our framers’ 

concern with avoiding favoritism toward the wealthy clearly 

differs from the main goal of the equal protection clause, which 

was primarily concerned with preventing discrimination against 

former[ly enslaved persons].”  Grant Cnty. Fire Prot. Dist. No. 

5 v. City of Moses Lake, 150 Wn.2d 791, 808, 83 P.3d 419 (2004) 

(internal citation omitted); see also, Martinez-Cuevas v. 

DeRuyter Bros. Dairy, Inc., 196 Wn.2d 506, 515-18, 475 P.3d 

164 (2020).  Put another way, “the federal constitution is 

concerned with majoritarian threats of invidious discrimination 

against nonmajorities, whereas the state constitution protects as 

well against laws serving the interest of special classes of citizens 

to the detriment of the interests of all citizens.”  Grant Cnty., 150 

Wn.2d at 806-07.  As one commentator noted:   
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… one might expect that the state provision would 
have a harder “bite” where a small class is given a 
special benefit, with the burden spread among the 
majority.  On the other hand, the Equal Protection 
Clause would bite harder where majority interests 
are advanced at the expense of minority interests. 
 

Johnathan Thompson, The Washington Constitution’s 

Prohibition on Special Privileges and Immunities:  Real Bite for 

“Equal Protection” Review of Regulatory Legislation?, 69 

Temp. L. Rev. 1247, 1251 (1996). 

This Court has applied a straightforward two-part test for 

determining if a constitutional violation is present.  First, a court 

must determine if the government has conferred a distinct benefit 

with respect to a fundamental right upon a favored individual or 

group.  Next, the court must determine if there is a reasonable 

explanation for such favored treatment.  Ockletree, 179 Wn.2d at 

783.  That reasonable grounds test also consists of two prongs – 

whether the law applies equally to all persons within a designated 

class, and whether there is a reasonable ground for distinguishing 

between those who fall within the class and those who do not. Id. 
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As discussed infra, because Gimenez fails to meet the first step 

in the analysis, the Court need not reach the second step and any 

reasonable ground analysis. 

(i) No “Privilege” Is Conferred by the 
WVRA 

 
This Court noted long ago that privileges and immunities 

within the meaning of article I, § 12: 

pertain alone to those fundamental rights which 
belong to the citizens of the state by reason of such 
citizenship.  These terms, as they are used in the 
constitution of the United States, secure in each 
state to the citizens of all states the right to remove 
to and carry on business therein; the right, by usual 
modes, to acquire and hold property, and to protect 
and defend the same in the law; the rights to the 
usual remedies to collect debts, and to enforce other 
personal rights; and the right to be exempt, in 
property or persons, from taxes or burdens which 
the property or persons of citizens of some other 
state are exempt from.  Cooley, Constitutional 
Limitations (6th ed.) 597.  By analogy these words 
as used in the state constitution should receive a like 
definition and interpretation as that applied to them 
when interpreting the federal constitution. 
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State v. Vance, 29 Wash. 435, 458, 70 P. 34 (1902).  A “special 

privilege” has been found in numerous settings historically.11   

More recently, this Court concluded in Grant County that 

the petition method of annexation did not involve a fundamental 

attribute of citizenship because the Legislature had plenary 

authority over local government annexation methods, and the 

method at issue was advisory only.  150 Wn.2d at 813-16.  See 

also, Ventenbergs v. City of Seattle, 163 Wn.2d 92, 178 P.3d 960 

 
11  E.g., Ex parte Camp, 38 Wash. 393, 397, 80 P. 547 

(1905) (holding that city ordinance prohibiting any one from 
peddling fruits and vegetables within city, but exempting farmers 
who grew produce themselves violated article I, § 12 as granting 
privilege to class of citizens); City of Spokane v. Macho, 51 
Wash. 322, 325, 98 P. 755 (1909) (holding ordinance regulating 
employment agencies unconstitutional because it imposed 
criminal penalties upon one party, but imposed no penalties for 
others in like circumstances); City of Seattle v. Dencker, 58 
Wash. 501, 504, 108 P. 1086 (1910) (invalidating an ordinance 
as unconstitutional under article I, § 12 because it imposed tax 
upon sale of goods by automatic devices that was not imposed 
upon merchants selling same class of goods); State v. W. W. 
Robinson Co., 84 Wash. 246, 250, 146 P. 628 (1915) 
(invalidating statutes that exempted cereal and flouring mills 
from an act imposing onerous conditions on other similarly 
situated persons and corporations). 
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(2008) (hauler did not have a fundamental right to haul garbage, 

a particular public service, and such a right was delegated to 

municipalities.); Am. Legion Post No. 149 v. Dep’t of Health, 164 

Wn.2d 570, 192 P.3d 306 (2008) (prohibition on smoking within 

a place of employment was not a fundamental right of carrying 

on a business).12 

Gimenez fails to meet the first prong of the two-step 

analysis. CP 680-81. A “privilege” for the purpose of Art. I, §12 

analysis refers “to those fundamental rights which belong to the 

citizens of [Washington] by reason of such citizenship.” 

Ockletree, 179 Wn.2d at 778 (quoting State v. Vance, 29 Wash. 

435, 458, 70 P. 34 (1902)). “A privilege is not necessarily created 

 
12  By contrast, in Ockletree, this Court concluded that a 

fundamental right was implicated by a religious employer 
exemption from the Washington Law Against Discrimination.  
The Court’s majority (expressed in the opinion of Justice 
Stephens) concluded that the right to be free from discriminatory 
practices was a fundamental right.  179 Wn.2d at 794-97.  In 
Martinez-Cuevas, the Court concluded that the right to work and 
earn a wage was fundamental.  196 Wn.2d at 522.   
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every time a statute allows a particular group to do or obtain 

something.” Am. Legion Post No. 149, 164 Wn.2d at 606–07.   

Gimenez confuses the right to vote with the Legislature’s 

authority to regulate the electoral process.  This Court has said 

that the right to vote is a fundamental right.  Foster v. Sunnyside 

Valley Irr. Dist., 102 Wn.2d 395, 404, 687 P.2d 841 (1984).13  

But the right to vote is not implicated by legislative 

regulation of the electoral process.  For example, in Brower, this 

Court discerned no implication to the right to vote in legislation 

authorizing construction of a football/soccer stadium that 

contained a referendum provision and that required the sports 

team to reimburse the expense of a referendum election. 137 

Wn.2d at 62-64. Similarly, in Grant County, this Court 

determined that legislation addressing the methodology for 

annexation did not implicate the fundamental right of voting 

 
13  In Madison, this Court concluded that the 

disenfranchisement of felons was not unconstitutional under 
article I, § 12. 161 Wn.2d at 97-98. 
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where the Legislature had plenary over the boundaries of 

municipal corporations.  150 Wn.2d at 813-14; see also, Carlson 

v. San Juan Cnty., 183 Wn. App. 354, 374, 333 P.3d 511 (2014) 

(County’s decision to reduce the number of commissioners from 

six to three did not violate art. I, § 12 “because residency districts 

do not infringe on the right to vote or the right to participate in 

an election”).   

The WVRA addresses the electoral process that is a 

plenary legislative prerogative and provides a remedial measure 

for those communities whose own “right to vote” is undermined 

by vote dilution. This remedial statute does not prevent any 

citizen from exercising their right to vote14 and any voter can start 

a cause of action under its provisions. RCW 29A.92.080, RCW 

29A.92.090. Thus, no fundamental right is at stake here. 

 
14 Although Gimenez claims that “[t]he statute can only 

grant the benefit to the newly created protected class by denying 
that right to anyone not in the protected class,” BA 53, he 
provides no support for this claim. This is because the WVRA 
does not assign any specific rights to minority voters.  

 



Brief of Respondents - 39 

(ii) WVRA’s Provisions Are Remedial 
and Reasonable 

 
In Ockletree, this Court discussed the second facet of the 

article I, § 12 test at length, concluding that there were no rational 

economic or regulatory grounds for distinguishing between 

religious and secular entities in the application of the anti-

discrimination policies of RCW 49.60.  179 Wn.2d at 794-804.  

There is a straightforward rationale for the WVRAto root out 

institutional bias against minority voters embedded in the 

structure of Washington local governments. The WVRA upholds 

article I, § 19 of our Constitution.   

(c) The WVRA Satisfies the Fourteenth 
Amendment’s Equal Protection Clause 

 
Gimenez also asserts that the WVRA violates the 

Fourteenth Amendment.  BA 35-41.  But his assertion is 

baseless, particularly where similar challenges to the FVRA and 

CVRA have been rejected, and he admits that FVRA § 2 has been 

interpreted to forestall minority vote dilution.  BA 38.  Moreover, 

he is wrong in claiming that strict scrutiny applies to the analysis.  
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BA 41-50.   

This Court’s equal protection analysis is straightforward.  

Equal protection requires those similarly situated to be treated 

alike.  State v. Shawn P., 122 Wn.2d 553, 559-60, 859 P.2d 1220 

(1993).  The Court looks first to the nature of judicial review of 

the legislative classification at issue.  In the context of 

redistricting, strict scrutiny is triggered “when a state actor has 

classified an individual based on that individual’s membership in 

a racial group.” Higginson v. Becerra, 363 F. Supp. 3d 1118, 

1126 (S.D. Cal.), aff'd, 786 F. App’x 705 (9th Cir. 2019).  

Gimenez is wrong in asserting that strict scrutiny applies 

to a facial challenge to the WVRA. A statute that merely 

mentions race does not mean that the statute is automatically 

subject to strict scrutiny. Higginson, 786 F. App’x at 707 

(“Plaintiff’s allegations [that the California Voting rights Act 

constitutes a racial gerrymander] do not trigger strict scrutiny.”). 

See also, Wisconsin Legislature v. Wisconsin Elections Comm’n, 

__ U.S. __, 142 S. Ct. 1245, 1248, 212 L. Ed. 2d 251 (2022); 
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Cooper v. Harris, __ U.S. __, 137 S. Ct. 1455, 1464, 197 L. Ed. 

2d 837 (2017); Bush v. Vera, 517 U.S. 952, 958, 116 S. Ct. 1941, 

135 L. Ed. 2d 248 (1996) (plurality) (“Strict scrutiny does not 

apply merely because redistricting is performed with 

consciousness of race.”). Further, Gimenez’s argument does not 

support the inference that the state actors who passed the WVRA 

nor the County who adopted the map in question classified 

Gimenez into a district because of his membership in a particular 

racial group. Further, the WVRA does not create a districting 

system that classifies voters on the basis of race and Gimenez has 

failed to show such language. Gimenez assertions clearly do not 

trigger strict scrutiny.  

A rational basis need only be established for most 

classifications.  Id. at 560-61.  As to that test, this Court 

explained: 

The rational relationship test is the most relaxed and 
tolerant form of judicial scrutiny under the equal 
protection clause. Under this test, the legislative 
classification will be upheld unless it rests on 
grounds wholly irrelevant to achievement of 
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legitimate state objectives. The burden of proving 
the legislative classification unconstitutional is 
upon the party challenging the legislation. That 
party has the heavy burden of overcoming a 
presumption that the statute is constitutional. We 
generally will not declare a statute unconstitutional 
unless it appears unconstitutional beyond a 
reasonable doubt. 
 

Id. at 561.   

The WVRA satisfies the applicable rational basis analysis, 

particularly in a facial challenge, because it is race neutral and 

nondiscriminatory. States have broad authority to adopt statues 

that are designed “to eliminate racial disparities through race 

neutral means.” Higginson, 786 F. App’x at 707 (quoting Tex. 

Dept. of Housing and Community Affs. v. Inclusive Cmties 

Project, Inc., 576 U.S. 519, 135 S. Ct. 2507, 192 L. Ed. 2d 514 

(2015); see also, Smith v. Robbins, 528 U.S. 259, 275 (2000) 

(“[O]ur established practice, rooted in federalism, [is] allowing 

the States wide discretion, subject to the minimum requirements 

of the Fourteenth Amendment, to experiment with solutions to 

difficult problems of policy.”). Here, the Legislature had broad 
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authority to adopt the WVRA, and to provide any voter with the 

ability to challenge an allegedly discriminatory districting 

system.  

A violation of the WVRA is established only when “(a) 

[e]lections in the political subdivision exhibit polarized voting; 

and (b) [m]embers of a protected class or classes do not have an 

equal opportunity to elect candidates of their choice as a result of 

the dilution or abridgment of the rights of members of that 

protected class or classes.” RCW 29A.92.030.  Nowhere in the 

text of the law does the WVRA establish a “racial quota system,” 

nor does it call for racial classification in the analysis or 

evaluation of at-large electoral systems.  Indeed, where and when 

racially polarized voting within the electorate combines with the 

design of the electoral system and in so doing, harms white 

voters, the WVRA provides them the same remedy as any other 

group.  This is because the WVRA does not single out any 

individual racial groups and only refers to “race” and “protected 

class” in a general sense.  
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Gimenez’s claims regarding the WVRA have already been 

rejected by other courts. In Higginson, the Ninth Circuit affirmed 

the findings of the lower federal court and agreed with the 

California court in Sanchez v. City of Modesto, 145 Cal. App. 4th 

660 (2006), cert denied, 552 U.S. 974 (Oct. 15, 2007), that 

upheld the CVRA. There, the California Court of Appeal 

compared the CVRA to the FVRA and upheld the CVRA finding 

that the statute was race neutral and advanced a legitimate 

government interest: curing vote dilution. Id. Modesto argued 

that the CVRA was unconstitutional because of its use of race to 

“identify the polarized voting that cause vote dilution” is 

“reverse discrimination” and an “unconstitutional affirmative 

action benefiting only certain racial groups.  Id.  It also contended 

that the CVRA should be subject to strict scrutiny because it 

involves race.  The California Court of Appeal rejected these 

arguments, explaining that “a statute is [not] automatically 

subject to strict scrutiny because it involves race consciousness 

even though it does not discriminate among individuals by race 
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and does not impose any burden or confer any benefit on any 

particular racial group or groups.”  Id. at 681.  This Court should 

find the same. 

Second, Gimenez’s argument regarding “compactness” 

misstates the law. BA 41-44. The United States Supreme Court 

has never suggested that FVRA § 2 is constitutional only because 

of the compactness requirement of Gingles I. See Perry, 548 U.S. 

to 430 (“To be sure, § 2 does not forbid the creation of a 

noncompact majority-minority district.”). The Gingles 

preconditions, including compactness, are not required to uphold 

the constitutionality of the VRA, but are mandated by the text of 

the statute. Gingles, 478 U.S. at 50 & n.17 (viewing its three 

preconditions as required by § 2’s text). The Legislature’s ability 

to provide additional protections outside of FVRA § 2 is within 

its broad discretion. A lack of compactness is not the linchpin 

that Gimenez asserts.  

The WVRA is a narrowly tailored law that furthers a 

compelling governmental interest, ensuring that there is not 
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racial discrimination in voting. It is well settled that remedying 

discrimination in voting is a compelling governmental interest 

and that states have a compelling interest in protecting 

fundamental rights like the right to vote. Cooper, 137 S. Ct. at 

1469; Madison, 161 Wn.2d at 95; South Carolina v. Katzenbach, 

383 U.S. 301, 86 S. Ct. 803, 15 L. Ed. 2d 769 (1966).  

It is also true that a finding of racially polarized voting alone, 

would not trigger a violation of the WVRA. Indeed, it may be the 

case that a political subdivision exhibits racially polarized 

voting, but members of the protected class are able to elect 

candidates of choice. This, however, is not the case in the 

County. The reason that this two-part test is important is because 

it is not over-inclusive nor under-inclusive. Not all political 

subdivisions that exhibit racially polarized voting will trigger a 

violation because the protected class in these areas are able to 

elect candidates of choice or too few in number to have electoral 

strength even without the racially polarized voting.  

Additionally, arguments regarding the application of strict 
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scrutiny are focused on when a district map or remedy has been 

adopted, not when a plaintiff is challenging an election 

administration law as facially unconstitutional.  Indeed, in Shaw 

v. Reno, 509 U.S. 630, 113 S. Ct. 2816, 125 L. Ed. 2d 511 (1993) 

and Bethune-Hill v. Virginia State Bd. of Elections, 580 U.S. 178, 

137 S. Ct. 788, 197 L. Ed. 2d 85 (2017), the challengers in both 

cases brought an action against district plans that had been 

adopted. Racially gerrymanders only occur when “a political 

subdivision ‘intentionally assign[s] citizens to a district on the 

basis of race without sufficient justification.’ Abbott v. Perez, __ 

U.S. __, 138 S. Ct. 2305, 2314, 201 L. Ed. 2d 714 (2018) 

(citing Shaw v. Reno, 509 U.S. 630, 641, 113 S. Ct. 2816, 125 L. 

Ed. 2d 511 (1993)).” Higginson, 786 F. App’x at 706.  

Here, Gimenez’s facial challenge to the WVRA has not 

alleged any facts concerning any motivations for placing himself 

or any other voter in a particular electoral district.  “[A] plaintiff 

alleging racial gerrymandering bears the burden ‘to show ... that 

race was the predominant factor motivating the legislature’s 
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decision to place a significant number of voters within or without 

a particular district.’” Miller v. Johnson, 515 U.S. 900, 916, 115 

S. Ct. 2475, 132 L. Ed. 2d 762 (1995). The United States 

Supreme Court “has consistently described a claim of racial 

gerrymandering as a claim that race was improperly used in the 

drawing of the boundaries of one or more specific electoral 

districts, see, e.g., Shaw, 509 U.S. at 649, and has described the 

plaintiff's evidentiary burden similarly.” Alabama Legislative 

Black Caucus v. Alabama, 575 U.S. 254, 255, 135 S. Ct. 1257, 

191 L. Ed. 2d 314 (2015).  

There is no language in the WVRA that mandates electoral 

districts be drawn on the basis of race. See RCW 29A.92.110. 

That aside, any remedial district map adopted by this Court to 

remedy the vote dilution proved would consider race for a proper 

purpose: remedying historical and current racial discrimination 

in voting.  Shaw and its progeny enjoin redistricting plans when 

the drafters have “improperly” utilized the race of voters to divvy 

them up among districts with the goal to dilute the votes of one 
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or more racial groups.  With the WVRA, like the FVRA, race 

conscious redistricting is permitted in the limited context of 

remedying past and current racially discrimination in voting with 

the challenged jurisdiction.  As with mis-applying strict scrutiny, 

Gimenez confuses disparate lines of voting rights legal 

precedents.  

Regardless, Shaw is no help for Gimenez here. The 

WVRA does not require political subdivisions to use race as a 

predominate factor, nor does it allow political subdivisions to use 

race as the predominate factor. The WVRA does not permit 

political subdivisions to use race however they may see fit in 

remedying vote dilution. States are permitted to consider race in 

districting plans so long as they do not confer benefits or 

disadvantages to any particular race, and do not use race as the 

sole factor in decision-making. See Miller, 515 U.S. at 947 

(“Race-conscious practices a State may elect to pursue, of 

course, are not as limited as those it may be required to pursue. 

See Voinovich v. Quilter, 507 U.S. 146, 156, 113 S. Ct. 1149, 122 
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L. Ed. 2d 500 (1993) ‘[F]ederal courts may not order the creation 

of majority-minority districts unless necessary to remedy a 

violation of federal law. But that does not mean that the State's 

powers are similarly limited. Quite the opposite is true....’)”). 

The enactment of the WVRA does not offend Equal Protection 

and is constitutional.  

(3) Gimenez’s Constitutional Challenge Fails Because 
the Attorney General Was Not Notified of It 

 
RCW 7.24.110 (see Appendix) requires the Attorney 

General to be served with a copy of the proceeding in cases 

where a statute is alleged be unconstitutional, stating when “a 

statute, ordinance or franchise is alleged to be unconstitutional, 

the attorney general shall also be served with a copy of the 

proceeding and be entitled to be heard.”  (emphasis added).  See 

Clark v. Seiber, 49 Wn.2d 502, 503, 304 P.2d 708 (1956) (“The 

purpose of this provision is to protect the public, should the 

parties be indifferent to the result.  The state is interested in the 

constitutionality of its statutes as they affect the public 
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welfare.”).   

Here, there is no question that Gimenez seeks a declaration 

by this Court that the WVRA is unconstitutional.15 He never 

served the Attorney General. 

The requirement that the Attorney General be served is 

mandatory, a prerequisite to court jurisdiction, as this Court has 

held since at least 1938.  Parr v. City of Seattle, 197 Wash. 53, 

56, 84 P.2d 375 (1938); Leonard v. City of Seattle, 81 Wn.2d 

479, 480-84, 503 P.2d 741 (1972); Kendall v. Douglas, Grant, 

Lincoln & Okanogan Counties Pub. Hosp. Dist. No. 6, 118 

 
15  Gimenez’s is a UDJA action.  When submitting his 

initial motion to intervene, Gimenez was required to attach a 
“pleading setting forth the claim or defense for which 
intervention is sought.”  CR 24(c).  Gimenez’s attached pleading 
outlined two proposed counterclaims brought specifically under 
the UDJA. CP __. One proposed counterclaim specifically asked 
the trial court to grant declaratory judgement that the WVRA is 
unconstitutional. CP __. Although the exhibit was never formally 
entered into the docket as a pleading, Gimenez’s intent remained 
clear, to obtain judgment, under the UDJA declaring the WVRA 
unconstitutional. His subsequent motion for judgment on the 
pleadings simply reiterated his previous request for a declaration 
of the WVRA’s constitutionality. 
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Wn.2d 1, 11-12, 820 P.2d 497 (1991).  See also, Camp Finance 

LLC v. Brazington, 133 Wn. App. 156, 160-61, 135 P.3d 946 

(2006) (dismissing action); Jackson v. Quality Loan Serv. Corp., 

186 Wn. App. 838, 846, 347 P.3d 487, review denied, 184 Wn.2d 

1011 (2015) (same). 

Gimenez’s declaratory action is barred by his failure to 

comply with RCW 7.24.110.   

(4) Gimenez and Commissioner Didier Are 
Responsible for the Latino Voters’ Attorney Fees 
and Costs at Trial and On Appeal 

 
(a) Latino Voters Are Entitled to a Fee Award 

Latino Voters are entitled to a fee award at trial and on 

appeal from Gimenez and Didier.16  A prevailing party may 

recover attorneys fees on appeal when authorized by statute, 

equity, or the parties’ agreement. Pierce Cnty. v. State, 159 

 
16 As part of the settlement terms, the County agreed to 

pay $350,000, in three equal, yearly payments to compensate 
Latino Voters’ attorneys for litigation in the trial court.  This 
settlement amount did not include time and expense incurred 
litigating with Gimenez.  
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Wn.2d 16, 50, 148 P.3d 1002 (2006). The WVRA specifically 

permits an award of attorney fees in any action to enforce the 

WVRA to prevailing plaintiffs. RCW 29A.92.130. Washington 

law also allows a court to award attorney fees where claims are 

frivolous and advanced without reasonable cause.  CR 11; RCW 

4.84.185. Under CR 11 and the statute, the standard for what 

constitutes a frivolous claim is essentially identical – a claim is 

sanctionable if it cannot be supported by any rational argument 

on the law or facts, or is interposed for an improper purpose.  

Philip A. Talmadge, et al., When Counsel Screws Up: The 

Imposition and Calculation of Attorney Fees as Sanctions, 33 

Seattle U. L. Rev. 437 (2010).   

In this appeal, Gimenez advances arguments that 

contradict basic understandings of the case law and statutes he 

cites. To prove the WVRA’s unconstitutionality, Gimenez 

engages in a shaky and incomprehensible grammatical analysis 

of the WVRA and the FVRA ignoring the longstanding, common 

usage of voting rights terms. To prove a violation of article I, § 
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12, Gimenez attempts to paint any kind of equal distribution of 

privileges as inherently unequal. To prove that the WVRA was 

repealed by implication, Gimenez ignores the WVRA’s clear 

incorporation of and reference to the very statute he claims 

repealed it. Taken as a whole, the entirety of the appeal by 

Gimenez is frivolous and is taken for the illicit purpose of 

disrupting the settlement between the Latino Voters and the 

County remedying the County’s past deliberate dilution of voting 

power of Hispanic voters.   

(b) The Fee Award Should Be Paid Jointly by 
Gimenez and Didier 

 
Latino Voters are entitled to a fee award in this case to 

address Gimenez’s collateral attack on the WVRA-based 

settlement between Latino Voters and the County.  Not only must 

Gimenez pay such fees under the WVRA, or CR 11/RCW 

4.84.185, Commissioner Didier, who is a named party in the suit 

in their official capacity, should also be held responsible for any 

fee award where he was in cahoots with Gimenez’s action 
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designed to torpedo the WVRA settlement with Latino Voters.   

Commission Didier not only encouraged, but explicitly 

directed these proceedings.  Of course, Gimenez makes no 

mention of Didier’s role in prompting his collateral attack on the 

settlement here.  Gimenez’s counsel sought to intervene in the 

trial court proceedings on behalf of Commissioner Didier but 

when Latino Voters responded that Commissioner Didier was 

already a party, the strategy shifted, and intervention was sought 

for Gimenez instead. Moreover, the County’s litigation strategy 

in the underlying case was specifically tailored to allow 

Commissioner Didier to induce Gimenez’s intervention as a 

private citizen. CP 344. Commissioner Didier’s involvement in 

Gimenez’s intervention was transparent to all those involved in 

the matter. The trial court in its January 3, 2022, order denying 

Gimenez’s motion for judgment on the pleadings even explicitly 

named Didier as the intervenor. CP 678.  

Didier wasted judicial time and resources with his 

duplicitous tactics. In September 2021, County attorneys crafted 
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a plan to submit to summary judgment to allow for 

Commissioner Didier’s private intervention. CP 344-45. The 

County then quickly changed position, necessitating time and 

resources to be spent on motion practice and hearings to reverse 

the previously unchallenged summary judgment. Commissioner 

Didier wasted further judicial resources during the settlement of 

the case, promptly communicating with Gimenez who in turn 

attempted to thwart settlement and even coerce payment17 from 

Latino Voters. CP __.  

Throughout this lawsuit, Commissioner Didier, aided by 

the County, has used Gimenez to frivolously challenge the 

constitutionality of the WVRA. As such, Commissioner Didier, 

or the county itself, should also be required to pay Latino Voters’ 

attorney fees at trial and on appeal.  

(c) Latino Voters Are Entitled to Fees on Appeal 

 
17 Specifically Gimenez threatened and filed a motion for 

sanctions pursuant to CR 11. After briefing and two continued 
hearings, this motion was denied by the trial court.  
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Insofar as the Latino Voters are entitled to fees below for 

the reasons enumerated herein, they are entitled to fees on appeal.  

RAP 18.1(a).   

E. CONCLUSION 

In enacting the WVRA, the Legislature enacted 

monumental remedial voting rights protections to effectuate the 

guarantees in the Washington Constitution. This Court should 

declare the WVRA constitutional and grant Latino Voters their 

costs on appeal, including reasonable attorney fees. 

 This document contains 9,340 words, excluding the parts 

of the document exempted from the word count by RAP 18.17. 

 DATED this 12th day of September, 2022. 
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APPENDIX 



 

RCW 7.24.110: 
 
When declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would be affected 
by the declaration, and no declaration shall prejudice the rights 
of persons not parties to the proceeding. In any proceeding which 
involves the validity of a municipal ordinance or franchise, such 
municipality shall be made a party, and shall be entitled to be 
heard, and if the statute, ordinance or franchise is alleged to be 
unconstitutional, the attorney general shall also be served with a 
copy of the proceeding and be entitled to be heard. 

 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

ORIGINAL FILED 

JAN O 7 2022 
MICHAEL J. KILLIAN 

FRANKLIN ~LEAK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF FRANKLIN 

GABRIEL PORTUGAL, BRANDON 
PAUL MORALES, JOSE TRINIDAD 
CORRAL, and LEAGUE OF UNITED 
LATIN AMERICAN CITIZENS, 

Plaintiffs, 

v. 

FRANKLIN COUNTY, a Washington 
Municipal Entity, and CLINT DIDIER, 
RODNEY J. MULLIN, and LOWELL J. 
PECK, in their official capacities as 
Members of the FRANKLIN COUNTY 
BOARD OF COMMISSIONERS, 

Defendants. 

NO. 21-2-50210-11 

ORDERDENYING MOTION 
FOR JUDGMENT ON THE 
PLEADINGS 

This matter came before the court for hearing on December 13, 2021 on Intervenor, 

Clint Didier's, Motion for Judgment on the Pleadings. At the time of the hearing, the court 

granted One America's unopposed Motion to File Amicus Brief. After considering the , 

motion, Plaintiffs' Response, Intervenor's .Reply, the amicus brief filed by One America 
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Phone: (425-223-571 O 

Fax: (855) 814-4593 



1 and the arguments of counsel, the court finds that Intervenor's Motion for Judgment on the 
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Intervenor first asks the court to take judicial notice of the fact that Latino residents 

make up a majority rather than a minority of residents in Franklin County and, for that 

reason, the court should find that the plaintiffs in this case lack standing to bring this action. 

However, this court finds that the Intervenor's reading of the Washington Voting Rights 

Act, which is clearly a remedial statute, limiting consideration to the specific county in 

question, is too narrow. The Washington Voting Rights Act (WVRA) specifically states 

that "protected class" means a class of voters who are members of a race, color or language 

minority group, as defined by the federal voting rights act. Therefore, the court finds that 

standing to proceed is not limited to those who are a minority within the specific county in 

question. Further, counsel for the Plaintiffs has also pointed out that Latinos actually make 

up a minority of the eligible voters in Franklin County. Counsel for Intervenor did not 

contest this assertion. Since the WVRA specifically refers to "voters" vyho are members 

of a race, color or language minority, these Plaintiffs have standing as members of a 

protected class under the statute even accepting Intervenor's narrow reading of its 

prov1s10ns. 

This court also finds that the WVRA does not violate the Equal Protection Clause 

of the United States Constitution. First, the WVRA is not itself a district plan and no 

specific district boundaries have been adopted. Therefore, the issue of unconstitutional 

racial gerrymandering is, at best, premature. 
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The Intervenor has made a facial challenge to the constitutionality of the WVRA. 

Such challenges are disfavored and in order to prevail, Intervenor must establish that no 

set of circumstances exists where the statute would be valid. United States v. Salerno, 48 I 

U.S. 739, 745 (1987). See also Wash. State Grange v. Wash. State Republican Party, 552 

U.S. 442,451 (2008). After reviewing the pleadings in this matter, this court finds that the 

Intervenor has failed to establish that there are no set of circumstances where the WVRA 

would be valid. 

Intervenor relies in large part on the assertion that the WVRA lacks the requirement 

of what has been termed "compactness" and therefore violates the Equal Protection 

provisions of the United States Constitution. Intervenor relies in large part on the U.S. 

Supreme Court case of Thornburg v. Gingles, 478 U.S. 30 (1986) as support for this 

position. However, a careful reading of the Gingles case indicates that the compactness 

requirement that the record was referring to had to do with compliance with the section 2 

of the Federal Voting Rights Act rather than being any type of constitutional requirement. 

Consequently, the court finds no authority for the assertion that the legislature's decision 

not to include a compactness requirement in the WVRA renders it violative of the Equal 

Protection Clause of the federal Constitution. 

Finally, this court finds that the WVRA does not violate the Privileges and 

Immunities clause of the Washington State Constitution. The WVRA is essentially 

identical to the California Voting Rights Act that was reviewed by the Ninth Circuit Federal 

Court of Appeal and found .to be constitutional in Higgins v. Becerra, 786 Fed. Appx. 705 
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(9th Cir. 2019). As pointed out, states have wide authority to adopt measures designed "to 

eliminate racial disparities through race-neutral means." Id. at 707. Consistent with the 

Ninth Circuit, this court finds that the WVRA, while race conscious, does not discriminate 

based on race. The court further finds that the WVRA represents a closely tailored, race­

neutral means to accomplish its legitimate goals as a remedial statute and, therefore passes 

the rational basis review standard applicable in this case. 

Based on the foregoing analysis, the court finds that the Intervenor's Motion for 

Judgment on the Pleadings should be denied. 

SQ::;::J•nuary 2022 
Judge Cameron Mitchell 
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SENATE BILL REPORT
SB 6002

As of January 11, 2018

Title:  An act relating to establishing a voting rights act to promote equal voting opportunity in 
certain political subdivisions and establishing a cause of action to redress lack of voter 
opportunity.

Brief Description:  Enacting the Washington voting rights act of 2018.

Sponsors:  Senators Saldaña, Billig, Palumbo, Frockt, Rolfes, Van De Wege, Liias, Ranker, 
Keiser, Pedersen, Hunt, Wellman, Conway, Chase, McCoy, Dhingra, Kuderer, Hasegawa, 
Nelson, Carlyle and Mullet.

Brief History:  
Committee Activity:  State Government, Tribal Relations & Elections:  1/10/18.

Brief Summary of Bill

�

�

�

Creates a state voting rights act to protect the equal opportunity for 
minority groups to participate in local elections and elect candidates of 
choice.

Creates a cause of action and authorizes courts to order appropriate 
remedies for a violation of the voting rights act, including redistricting 
within a political subdivision.

Authorizes local governments to change their election systems to remedy 
potential violations of the act.

SENATE COMMITTEE ON STATE GOVERNMENT, TRIBAL RELATIONS & 
ELECTIONS

Staff:  Samuel Brown (786-7470)

Background:  Federal Voting Rights Act of 1965 (VRA) - Section 2. The VRA prohibits 
discriminatory practices in state and local elections, based on the protections provided under 
the Fifteenth Amendment to the Constitution.  Special protections extend to members of a 
racial, color, or certain language minority group.

––––––––––––––––––––––

This analysis was prepared by non-partisan legislative staff for the use of legislative 
members in their deliberations. This analysis is not a part of the legislation nor does it 
constitute a statement of legislative intent.
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Section 2 of the VRA (Section 2) prohibits any voting practice or procedure that effectively 
impairs the equal opportunity for members of a minority group to participate in the 
nomination and election of candidates.  A violation may be shown based on the totality of 
circumstances of the election process that resulted in a discriminatory impact on a minority 
group.  Proof of intentional discrimination is not required to show a violation.  Section 2 does 
not create a right for minority groups to be proportionally represented in elected offices.

Vote dilution claims under Section 2 allege that the method of drawing voting districts has 
the discriminatory effect of dispersing minority votes throughout the districts, weakening the 
minority group's ability to influence the election.  Vote dilution claims have also been raised 
in jurisdictions holding at-large general elections for bodies with multiple positions.

Local Elections. Local governments are responsible for periodically changing their voting 
districts to account for population shifts.  Within eight months after receiving federal census 
data, a local government must prepare a plan for redistricting its election districts.  Each 
district must be relatively equal in population, compact, and geographically contiguous.  The 
plan should also try to preserve existing communities of related and mutual interest. The 
census data may not be used to favor any racial or political group in redistricting.

Alternative Proportional Voting Systems. Several jurisdictions have adopted alternative 
systems for allocating votes to voters to determine the winner of an election.  These systems 
are known as alternative proportional voting systems, and include:

�
�

�

limited voting, where a voter receives fewer votes than there are candidates to elect;
cumulative voting, where a voter receives as many votes as there are candidates to 
elect, but may cast multiple votes for a single candidate; and
single transferrable or ranked choice voting, where a voter ranks candidates in order 
of preference, and votes are transferred to lower-ranked candidates who are not 
elected on first-place votes if a majority is not reached.

Summary of Bill:  The Washington Voting Rights Act (Act) is established.  A jurisdiction 
violates the Act when elections exhibit polarized voting and where members of a protected 
class do not have an equal opportunity to participate in the political process or elect their 
preferred candidate or influence electoral outcomes.  

Definitions and Scope. A protected class includes voters who are members of a race, color, 
or language minority group.  The Act applies to elections held within counties, cities, towns, 
school districts, fire protection districts, port districts, and public utility districts (political
subdivisions).  Cities or towns with fewer than 1000 people and school districts with fewer 
than 250 students may not be sued for violations of the Act.

Redistricting. Any political subdivision may take corrective action to change its election 
system in order to remedy a potential violation of the Act.  The remedy may include 
implementation of a district-based election system, which includes a method of electing 
candidates from within a district that is a divisible part of the subdivision.  The remedy may 
also include an alternative proportional voting method, such as limited voting, cumulative 
voting, or single transferrable voting.  Districts must be reasonably equal in population, 
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compact, and geographically contiguous, must coincide with natural boundaries, and must 
preserve communities of related and mutual interest as much as possible.

The political subdivision must provide notice to the community of its proposed change to its 
election system.  If 5 percent or more of residents, or 500 or more residents, whichever is 
fewer, are of limited English proficiency, the notice must be provided in languages residents 
can understand.

If the subdivision adopts a new election plan between the date of the general election and 
January 15 of the following year, it must implement the plan at the next general election.  If 
the plan is adopted during the remaining period of the year, the plan must be implemented at 
the general election of the following year.  Any subdivision that implemented a district-based 
election system must prepare a redistricting plan within eight months of receiving federal 
census data.

Notice of Potential Violation. Any person may notify the political subdivision of their intent 
to challenge the election system.  The notice must describe the alleged violation and a 
possible remedy.  The person bringing the notice and subdivision must work in good faith to 
implement a remedy that provides members of the protected class or classes equal 
opportunity to elect candidates of their choice.  

Any person may file an action against the subdivision under the Act if the subdivision does 
not adopt a remedy within 180 days.  If the subdivision receives a different notice within the 
initial 180-day period, it has an additional 90 days to respond from the date the second notice 
was received.

No notice of a potential violation of the Act may be submitted before July 19, 2018.

Legal Action. If no remedy is adopted, any person may file a lawsuit alleging a violation of 
the Act within that subdivision.  The claim has two elements:

�

�

the subdivision's elections show polarized voting, meaning a difference of choice 
between voters of a protected class and other voters in the election; and
members of the protected class do not have an equal opportunity to elect members of 
their choice or influence the outcome of an election.

The protected class does not have to be geographically compact or concentrated to constitute 
a majority in any proposed or existing district.  Intent to discriminate is not required to show 
a violation under the Act.  Members of different protected classes may file an action jointly if 
their combined electoral preferences differ from the rest of the electorate.  

Court Procedures and Process. The action may be filed in the superior court of the county in 
which the political subdivision is located.  If the action is against a county, it may instead be 
filed in the superior court of either of the two nearest judicial districts.  The trial must be set 
for no later than one year after the filing of a complaint, with a corresponding discovery and 
motions calendar.  For purposes of the statute of limitations, a cause of action under the Act 
arises every time there is an election under a districting method that is the subject of the court 
action.

Senate Bill Report SB 6002- 3 -



To determine the existence of polarized voting, the court may only analyze the elections 
conducted prior to the legal action, including the election of candidates, ballot measure 
elections, and elections that affect the rights and privileges of the protected class.  Election of 
candidates who are members of the protected class does not preclude a court from finding the 
existence of polarized voting. 

Remedies. The court may order appropriate remedies for a violation, including requiring the 
subdivision to redistrict, create a district-based election system, or implement an alternative 
proportional voting system.

If the court issues a final order between the date of the general election and January 15 of the 
following year, the order applies to the next general election.  If the court issues a final order 
between January 16 and the next general election date, the order only applies starting from 
the general election of the following year.

The court may award attorneys' fees and costs to a prevailing plaintiff.  Prevailing defendants 
may be awarded certain costs, but not attorney's fees.

Immunity From Suit. If the subdivision modifies its electoral system and obtains a court 
order that the remedy is in compliance with the Act, or if the jurisdiction implements a court-
ordered remedy, no legal action may be brought against the subdivision for four years 
alleging a violation of the Act so long as the subdivision does not modify the system in the 
remedy.

Political subdivisions which have modified their electoral systems in the previous decade in 
response to a federal VRA claim may not be sued under the Act until redistricting after the 
2020 census is completed.

Appropriation:  None.

Fiscal Note:  Available.

Creates Committee/Commission/Task Force that includes Legislative members:  No.

Effective Date:  Ninety days after adjournment of session in which bill is passed.

Staff Summary of Public Testimony:  PRO:  Some localities recognize they could do better 
in ensuring representation for all, and this bill eliminates barriers to making those changes.  
This allows jurisdictions to take the lead and provides a process for working in good faith 
from the same set of data toward a remedy.  This will improve democratic participation, 
particularly in cities with demonstrable racially polarized voting.  This is a better bill than 
past years that is more inclusive of stakeholder feedback.  Notice provisions will ensure that 
everyone in communities know what proposed solutions are before they are implemented.  
The bill provides a roadmap and timetable for collaboration on solutions and does not 
mandate one particular system.  This creates a pathway around litigation.  I lost an election to 
a candidate who dropped off the ballot as a result of polarized voting, which would be 
rectified under this bill.  After living under dictatorship, watching people vote and exercise 
their voice was exciting, but the makeup of elected bodies has not kept pace with community 
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changes.  Districting would give communities the opportunity to elect candidates who 
understand their needs and build trust in local governments.

Alternative proportional voting methods are important because there can be wide 
discrepancies in district election participation.  Ranked choice voting leads to increased 
turnout.  Multiple counties use vendors for their election systems that can process ranked 
choice voting elections.  Ranked choice voting has led to the breaking of numerous glass 
ceilings for representation in other jurisdictions.  

When elected officials authentically understand and represent their communities, voters feel 
more connected to their government.  This bill is necessary to protect the rights of 
Washington voters.  This bill is consistent with the state's longstanding commitment to 
provide everyone an equal opportunity to participate in our civil processes.  This will inspire 
more students, who are the next generation of leaders, to get involved in politics.

OTHER:  County auditors are committed to remedying civil rights violations and 
underrepresentation, but have concerns about the inclusion of alternative proportional voting 
methods.  A requirement that an alternative proportional voting method is the only way to 
solve the problem in the jurisdiction is requested.  The Secretary of State supports the goals 
of the bill, but is concerned that ranked choice voting would be costly, confusing, and 
unpopular with voters.

Persons Testifying:  PRO:  Senator Rebecca Saldaña, Prime Sponsor; Dulce Gutierrez, 
Deputy Mayor, City of Yakima; Alex Hur, OneAmerica; Elisabeth Smith, ACLU; Eric 
Gonzalez, Washington State Labor Council; Graciella Villanueva, citizen; Ubah Aden, 
citizen; Alma Chacon, citizen; Gregory Christopher, Tacoma/Pierce County NAACP and 
Tacoma Ministerial Alliance; Krist Novoselic, FairVote; Colin Cole, FairVote Washington; 
George Cheung, FairVote Washington; Rosa Rice-Pelepko, Associated Students of Western 
Washington University; RaShelle Davis, Governor's Office; Marsha Chien, Office of the 
Attorney General; Oskar Zambrano, Progreso.

OTHER:  Dolores Gilmore, Kitsap County Auditor; Julie Anderson, Washington Association 
of County Auditors; Lori Augino, Office of the Secretary of State.

Persons Signed In To Testify But Not Testifying:  PRO:  Stuart Halsan, FairVote; Pastor 
Arthur Banks, Political Destiny & Tacoma Ministerial Alliance; Cindy Black, Fix Democracy 
First; Jessica Vavrus, Washington State School Directors’ Association; Salvador Salazar 
Cano, University of Washington, Bothell; David Morales, Commission on Hispanic Affairs.

OTHER: David Williams, Association of Washington Cities.
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FINAL BILL REPORT
ESSB 6002

C 113 L 18
Synopsis as Enacted

Brief Description:  Enacting the Washington voting rights act of 2018.

Sponsors:  Senate Committee on State Government, Tribal Relations & Elections (originally 
sponsored by Senators Saldaña, Billig, Palumbo, Frockt, Rolfes, Van De Wege, Liias, 
Ranker, Keiser, Pedersen, Hunt, Wellman, Conway, Chase, McCoy, Dhingra, Kuderer, 
Hasegawa, Nelson, Carlyle and Mullet).

Senate Committee on State Government, Tribal Relations & Elections
House Committee on State Government, Elections & Information Technology

Background:  Federal Voting Rights Act of 1965 (VRA) - Section 2. The VRA prohibits 
discriminatory practices in state and local elections, based on the protections provided under 
the Fifteenth Amendment to the Constitution.  Special protections extend to members of a 
racial, color, or certain language minority group.

Section 2 of the VRA (Section 2) prohibits any voting practice or procedure that effectively 
impairs the equal opportunity for members of a minority group to participate in the 
nomination and election of candidates.  A violation may be shown based on the totality of 
circumstances of the election process that resulted in a discriminatory impact on a minority 
group.  Proof of intentional discrimination is not required to show a violation.  Section 2 does 
not create a right for minority groups to be proportionally represented in elected offices.

Vote dilution claims under Section 2 allege that the method of drawing voting districts has 
the discriminatory effect of dispersing minority votes throughout the districts, weakening the 
minority group's ability to influence the election.  Vote dilution claims have also been raised 
in jurisdictions holding at-large general elections for bodies with multiple positions.

Local Elections. Local governments are responsible for periodically changing their voting 
districts to account for population shifts.  Within eight months after receiving federal census 
data, a local government must prepare a plan for redistricting its election districts.  Each 
district must be relatively equal in population, compact, and geographically contiguous.  The 
plan should also try to preserve existing communities of related and mutual interest. The 
census data may not be used to favor any racial or political group in redistricting.

––––––––––––––––––––––

This analysis was prepared by non-partisan legislative staff for the use of legislative 
members in their deliberations. This analysis is not a part of the legislation nor does it 
constitute a statement of legislative intent.
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Alternative Proportional Voting Systems. Several jurisdictions have adopted alternative 
systems for allocating votes to voters to determine the winner of an election.  These systems 
are known as alternative proportional voting systems, and include:

� limited voting, where a voter receives fewer votes than there are candidates to elect;
�

�

cumulative voting, where a voter receives as many votes as there are candidates to 
elect, but may cast multiple votes for a single candidate; and
single transferrable or ranked choice voting, where a voter ranks candidates in order 
of preference, and votes are transferred to lower-ranked candidates who are not 
elected on first-place votes if a majority is not reached.

Summary:  The Washington Voting Rights Act (Act) is established.  A jurisdiction violates 
the Act when elections exhibit polarized voting and where there is a significant risk members 
of a protected class do not have an equal opportunity to elect candidates of choice as a result 
of dilution or abridgement of their rights.

Definitions and Scope. A protected class includes voters who are members of a race, color, 
or language minority group.  The Act applies to elections held within counties, cities, towns, 
school districts, fire protection districts, port districts, and public utility districts (political
subdivisions).  Cities or towns with fewer than 1000 people and school districts with fewer 
than 250 students may not be sued for violations of the Act.

Redistricting. Any political subdivision may take corrective action to change its election 
system in order to remedy a potential violation of the Act.  The remedy may include 
implementation of a district-based election system, which includes a method of electing 
candidates from within a district that is a divisible part of the political subdivision.  Districts 
must be reasonably equal in population, compact, and geographically contiguous, must 
coincide with natural boundaries, and must preserve communities of related and mutual 
interest as much as possible.

The political subdivision must provide notice to the community of its proposed change to its 
election system.  If 5 percent or more of residents, or 500 or more residents, whichever is 
fewer, are of limited English proficiency, the notice must be provided in languages residents 
can understand.

If the political subdivision adopts a new election plan between the date of the general 
election and January 15 of the following year, it must implement the plan at the next general 
election.  If the plan is adopted during the remaining period of the year, the plan must be 
implemented at the general election of the following year.  

The political subdivision must obtain a court order certifying that the remedy complies with 
the Act and was prompted by a plausible violation of the Act.  A political subdivision must 
provide data and analysis used in developing its proposed remedy submitted for court 
approval.  Courts must apply a rebuttable presumption for declining a political subdivision's 
proposed remedy, and all facts and reasonable inferences must be viewed in favor of those 
opposing the proposed remedy.  Any political subdivision that implemented a district-based 
election system must prepare a redistricting plan within eight months of receiving federal 
census data.
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Notice of Potential Violation. Any voter who resides in the political subdivision may notify 
the political subdivision of the voter's intent to challenge the election system.  The notice 
must describe the alleged violation and a possible remedy.  The person bringing the notice 
and the political subdivision must work in good faith to implement a remedy that provides 
members of the protected class or classes equal opportunity to elect candidates of their 
choice.  

Any person may file an action against the political subdivision under the Act if the political 
subdivision does not adopt a remedy within 180 days or, if after July 1, 2021, within 90 days.  
No notice of a potential violation of the Act may be submitted before July 19, 2018.

Legal Action. If no remedy is adopted, any voter who resides in the political subdivision 
may file a lawsuit alleging a violation of the Act within that political subdivision.  The claim 
has two elements:

�

�

the political subdivision's elections show polarized voting, meaning a difference of 
choice between voters of a protected class and other voters in the election; and
members of the protected class do not have an equal opportunity to elect members of 
their choice or influence the outcome of an election.

The protected class does not have to be geographically compact or concentrated to constitute 
a majority in any proposed or existing district.  Intent to discriminate is not required to show 
a violation under the Act.  Members of different protected classes may file an action jointly if 
their combined electoral preferences differ from the rest of the electorate.  

Court Procedures and Process. The action may be filed in the superior court of the county in 
which the political subdivision is located.  If the action is against a county, it may instead be 
filed in the superior court of either of the two nearest judicial districts.  The trial must be set 
for no later than one year after the filing of a complaint, with a corresponding discovery and 
motions calendar.  For purposes of the statute of limitations, a cause of action under the Act 
arises every time there is an election under a districting method that is the subject of the court 
action.

To determine the existence of polarized voting, the court may analyze elections in the 
political subdivision, including the election of candidates, ballot measure elections, and 
elections that affect the rights and privileges of the protected class.  Elections conducted prior 
to the filing of the action are more probative.  Election of candidates who are members of the 
protected class does not preclude a court from finding the existence of polarized voting.

Remedies. The court may order appropriate remedies for a violation, including requiring the 
political subdivision to redistrict or create a district-based election system.  The court may 
order the political subdivision to hold elections for its governing body in the same year as 
elections for federal or statewide elected offices.

If the court issues a final order between the date of the general election and January 15 of the 
following year, the order applies to the next general election.  If the court issues a final order 
between January 16 and the next general election date, the order only applies starting from 
the general election of the following year.
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The court may award attorneys' fees and costs to a prevailing plaintiff.  Prevailing defendants 
may be awarded certain costs, but not attorney's fees.

Immunity From Suit. If the political subdivision modifies its electoral system and obtains a 
court order that the remedy is in compliance with the Act, or if the jurisdiction implements a 
court-ordered remedy, no legal action may be brought against the political subdivision for 
four years alleging a violation of the Act so long as the political subdivision does not modify 
the system in the remedy.

Political subdivisions which have modified their electoral systems in the previous decade in 
response to a federal VRA claim may not be sued under the Act until redistricting after the 
2020 census is completed.

Other Provisions. A political subdivision must publish online the outcome, summary, and 
legal costs of any court action.

Votes on Final Passage:  

Senate 29 19
House 52 46 (House amended)
Senate 29 20 (Senate concurred)

Effective:  June 7, 2018
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�

����������

��	�
�������
������������	��
�����������
�������	��	��		�	
�	���

���������������������������������� ��!��"��#���$����%������&������'���  ���(��)�%#�*�(�

+��,(��-(�."���,�����'�!��"�����/������  �������0�������������"����������,����+�"�1�0����"������  ����������������!������������"�������'����������(��*��������"�����2�������������������0����������"�����/�����"�� ����(��34�56789:7�;<=9>?6@AB87��C4�D6EBF9�59@GH6EB9F�."��%����� �I����+�������������������"���������J��"��/���������������� ��"������������"���!�$������"��.���%��������/���(��K���/��/���"������!������������,�!������
�(
��2�����!����(�)�%#�*�(�	�����	-(�I����'�������������������������������1����	��������	���(��)�%#�*�(�	������-(�K�����L���������������������������"��	��������������M(N(�%����������	+��	(��OP(��Q��������������������������!������ ��"��J��"��/�����  ����� �#���������Q���/�!��������������"����������������
�+���(��)�%#�*�(�	������-(�&�������/�����"��	����%�����+��"��%���������(�	R	�S�������������������������������������������������������I������  ���L���������"������������"��������������"������1������!������ ����"�� �������!������/�1��"��� �������'������(��)�%#�*�(�
�-(��."������������������������$���"�����������"������������ ��"��������������/�������"�����1��� ��!��������������0�������� ����L�����(�	��� �������'��,���������������!���������������!�������� ��"��S�������"����� ��"�����������������������������(�	R�)������������"���������	����	����&!�������

TUVW�XYZ[\]̂\_̀Z_a\bcd����eTf�ghi�X_����jklWm�_ZnopnZp����qUrWsti[uv���qUrW�̀�hj�̀̀



�

����������

��	�
�������
������������	��
�����������
�������	��	��		�	
�	���

������������������������������ !�"���	������#���$���	���� ���%��&�����&'%���&�(�)�����*�����������+����������,��������������%-������%�&�)��.�����������������
��/��������&�	����������������������������� !�"���	������#�����0)��0�))���������+�����,����1��2��������%)��+�&�3���)�)�.���)���������
���������(�����4�)�	������� !�"���

5��*������
5�6�7��*��	�������#���$������������������������+�����(�/������)�.����)�&�3���)�����,���������89�:;<=>;?@�AB<;CD�:;<;E@C�FD<;CGHIG@�JDKLMB<;DC�$���N+�)����� �++%���O�2%)3�O��PN 2Q#5��)�&%��&�4O�����R�2�� ���%��S%)��%5��)�3�&����T������+������(�����/����������U���3����.��.�����%-�������P/ VN,Q#��)���&�����������)��-�.�--O��4-�����3���#����,�������$���(�)������4���&�%������(�3��O��)��%)3�O�(�)�	����	������&����������&����4���&������������O��)��%)3�O�(�)�	�����$�������O��)�����+��������%����(�)�,����1�����O�-�+��������(�	�������� !�"���

5��*�������	#���$�������+�����(�)�/ VN,��)��
������(��������OT�&���-�.�4-��3���)����%-���������O��)�����+���#5�
	��������O��)�����+�����&'%���&#5���&�
������	������O��)�����+���#���$���	��������+�������+�����%))������&����-%&���)����������*������5���T�3�)5�����(�3��O��)�����+�����T�����&����������W�����������%�������	������&�	��������*������#����+�)������������--O�)�-��4-������������������������������������������������ �++%���O�2%)3�O�����+���#���&����
�������	������O��)�N+�)����� �++%���O�2%)3�O�����+���#���� !�"���	�����
5�66	��		#��
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1 l r148 1.701 10104:8 5.4J )% 

2 3r488 lrl:125 101009 5.Z.1% 

l 7.828 2r136 10/5,:3.2 .27.3% 

4 6.535 1.542 101062 13.6% 

5 7r74,4 1r007 11.,0DJ 13.0% 

6 l .99-8 l r239 101798 56.0% 

Total lZ742 10,450 62,.452 31.9% 

1-:0taJ deviatioo from ideaJ; 9.55% 

INct~: Equaliu:s 2010 po;puh.1'1ion (a:mulli emr.mera'Led~ withi11 .20115 cil.l' limiU. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

 
BERTHA ARANDA GLATT, 

Plaintiff, 
v. 

CITY OF PASCO, et al., 
Defendants. 

Case No.  4:16-CV-05108-LRS 

ORDER MODIFYING JANUARY 27, 
2017 MEMORANDUM OPINION 
AND ORDER TO SUBSTITUTE 
REVISED REMEDIAL PLAN MAP 
AND DIRECTING ENTRY OF 
AMENDED JUDGMENT 
 
 

 
BEFORE THE COURT is are the jointly filed Motions (ECF Nos. 43, 45) of 

the parties requesting the court’s expedited hearing and exercise of its continuing 

jurisdiction to modify the Memorandum Opinion and Order, and Judgment entered 

on January 27, 2017. The court is fully advised in the premises having reviewed the 

Motions and the record.   

ACCORDINGLY, IT IS HEREBY ORDERED that: 

1. The parties Joint Motion to Expedite (ECF No. 43) and Joint Motion for 

Minor Modification to Memorandum Opinion and Order Re: Remedial Plan Map to 

Accommodate Minor Changes Requested by the Franklin County Auditor (ECF No. 

45) are GRANTED.  
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2. The court herein modifies page 48, paragraph 2 of its January 27, 2017 

Memorandum Opinion and Order to approve, as a remedy for the § 2 violation, the 

City Council District Map (April 2017) attached to this Order as Exhibit A.  The 

Voting District Map attached to the January 27, 2017 decision at Appendix A, page 

1 (“City’s Proposed Plan”), shall be modified by substitution of the City Council 

District Map (April 2017), as attached to this Order as Exhibit A. 

2. The Clerk of the Court shall enter an Amended Judgment modifying the 

last sentence of the first section of the Judgment entered January 27, 2017 (“other:”) 

to read: “See ECF Nos. 40, 47.” 

3. All the remaining terms and conditions of the Memorandum Opinion and 

Order, and the Amended Judgment shall remain in full force and effect. 

4. The City of Pasco is ordered to take all steps necessary to substitute and 

implement the attached revised voting district map as part of the plan approved by 

the court on January 27, 2017.  

The District Court Executive is hereby directed to enter this Order, enter the 

Amended Judgment as directed in paragraph 2, and provide copies to counsel.  

DATED THIS 4th day of May, 2017. 
 
                                          s/Lonny R. Suko 

________________________________ 
LONNY R. SUKO 

SENIOR U.S. DISTRICT COURT JUDGE 
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Council Voting Districts: 

Pasco Counol O,stnct 1 

Pasco Counol 0,stnct 2 

Pasco Counol 0,stnct 3 

Pasco Counol D1stnct 4 

1111 Pasco Counol 0,stnct 5 

Pasco Council D1stnct 6 

Proposed City of Pasco Council Districts 
April 2017 
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DECLARATION 

DECLARATION OF SERVICE 
 

On said day below, I electronically served a true and accurate copy 
of the Brief of Respondents in Supreme Court Cause No. 100999-2 to the 
following parties: 
 

Edwardo Morfin 
Morfin Law Firm PLLC 
7325 West Deschutes Avenue 
Suite A 
Kennewick, WA  99336-6705 
 

Chad W. Dunn 
Sonni Waknin 
Bernadette Reyers 
Pro Hac Vice applications pending 
UCLA Voting Rights Project 
3250 Public Affairs Building 
Los Angeles, CA  90065 
 

Joel Bernard Ard 
Ard Law Group PLLC 
P.O. Box 11633 
Bainbridge Island, WA  98110-5633 
 

Francis S. Floyd 
Floyd Pflueger & Ringer PS 
3101 Western Avenue, Suite 400 
Seattle, WA  98121-3017 
 

Original E-filed via appellate portal: 
Supreme Court 
Clerk’s Office 
 

I declare under penalty of perjury under the laws of the State of 
Washington and the United States that the foregoing is true and correct. 
 

 DATED: September 12, 2022 at Seattle, Washington. 
 
 

     /s/ Matt J. Albers    
      Matt J. Albers, Paralegal 
     Talmadge/Fitzpatrick 



TALMADGE/FITZPATRICK

September 12, 2022 - 2:18 PM
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